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Currency A review of the proceedings 
Reform. of the various state bankers 
associations which have already been 
held the present year, shows that 
the bankers in many states have not 
yet made up their mind as to the 
desirability of a system of currency 
issue, based upon assets with the 
bond security taken off, such as 
outlined in the Fowler bill. There 
has been much discussion pro and 
con at the various conventions but 
in the majority of them no decided 
views, represented by resolutions, 
have yet been reached. In a few of 
the states, however, resolutions have 
been passed expressive of the pre- 
vailing sentiment upon the subject. 
For example, Group 8 of the Neb- 
raska Bankers’ Association, at their 
meeting held in May, came out flat- 
footed against the Fowler bill by 


the adoption of the following reso- 
lution : 


Be it resolved by the bankers of 
Group no. 8, Nebraska B:nkers’ As- 
sociation, that we are opposed to 
the passage of any laws looking to- 
ward the establishment of a system 
of branch banks or the issuance of 
currency secured in any manner 
other than by Government bonds. 
That the Secretary forward a copy 
of this resolution to Hon. M. P. 
Kinkaid, Congressman, and_ the 
Senators, Dietrich and Millard. 

In Tennessee the following resolu- 
tion indorsing the Aldrich bill was 
adopted at the convention held in 
June: 


Be it resolved by the Tennessee 
Bankers’ Association in convention 
assembled, that the measure intro- 
duced at the last session of Congress, 
known as the Aldrich Bill, which will 
likely be considered at a call session, 
has the unanimous indorsement of 
this body. It is a question so vital 
that it is above mere party policy, 
and we respectfully petition each 
senator and congressman from this 
state to support it on its considera- 
tion regardless of party affiliation. 
The secretary is instructed to appro- 
priately present to each of the re- 
presentatives a copy of this resolu- 
tion. 


This indicates that the Aldrich 


measure, for the enlargement of the 
deposit security, so as to permit of 
an increased volume of government 
deposits with the banks, is favored 
in preference to the Fowler bill. 

In Virginia, on the other hand, the 
asset currency principle has found 
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favor. At the annual convention 
held in June the Committee on 
Financial Legislation unanimously 
reported the following expression of 
their views, and the report was re- 
ceived and ordered to be spread upon 
the minutes : 


“We believe that an asset currency 
supplementing the present national 
bank currency, properly safeguarded 
with adequate provisions for re- 
demption, and a guarantee fund in 
the hands of the Government, pro- 
vided for by an annual tax on cir- 
culation, is sound in principle and 
the only correct solution of the cur- 
rency problem.” 


In Michigan, at the June conven- 
tion, a committee of five was ap- 
pointed to confer with similar com- 
mittees of other associations regard- 
ing currency reform. 

From all this, it is to be seen that 
the subject of currency reform is ac 
tively under discussion by the bank- 
ers of the country, but that there is 
no such unanimity of sentiment in 
favor of an asset currency, such as 
planned by the Fowler bill, as some 
have stated. Bankers, above all men, 
are noted for their conservatism and 
while there is need for enlargement 
of currency issue, the bankers of the 
country will not, as a whole, sub- 
scribe to a plan embodying a _ radi- 
calchange of system until thoroughly 
convinced that it is both safe and 
desirable. 


Partiaa A decision from Colorado 
Payments. furnishes much food for re- 
flection. Nearly every banker has 
among his assets promissory notes 
which the maker cannot pay at matu- 
rity and which the banker is unwill- 
ing to renew but upon which, instead 
of endeavoring to enforce collection, 
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he is willing to receive payments on 
account, from time to time, in re- 
duction of the debt, which payments 
operate to keep the note alive and 
prevent its being outlawed by the 
statute of limitations. In any such 
case where a part payment is made, 
the procedure is for the banker to 
indorse it on the note which he re- 
tains in his possession until he is 
paid in full. 

Now, take the case of a note where 
there is more than one maker and 
which is held by a large and busy 
bank. One or more partial payments 
are made on this note and the cred- 
its indorsed by some officer, say an 
assistant cashier, but for which the 
note, in course of time, would be 
outlawed. In the meantime the as- 
sistant cashier dies, or leaves the 
bank going to some other field of 
endeavor. The point is this: The 
indorsements of part payments on 
the note do not prove themselves, 
and where the makers of such a note 
each individually deny that they 
have made any such payments, the 
bank is compelled to prove that the 
payments so indorsed have actually 
been made by one or the other of 
the makers, or by his authority; 
otherwise it cannot recover. How 
can it do this? It would seem only 
by testimony of the indorsing officer 
that to his positive knowledge such 
payments were maae by a_ specified 
maker, or some one acting under 
his authority. But if.the officer is 
dead, or if the fact has passed out 
of his memory, such proof is not 
forthcoming and the bank will find 
itself thrown out of court with an 
outlawed note, upon which its right 
of recovery is held to be gone. 

Such a result is not as visionary 
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as might seem. In the case from 
Colorado to which we refer there 
were two makers on a note, R and 
C, upon which certain partial pay- 
ments were indorsed, but for which 
the note would have been outlawed. 
The assistant cashier of the bank 
which owned the note, in whose 
handwriting the indorsements were 
made, testified that none of the pay- 
ments were made by R, consequently 
they must have been made by C be- 
cause they were not made by R, but 
that he had no personal knowledge 
as to who made them. R and C 
each testified positively they had 
never paid any money. Upon this 
state of facts the court held the par- 
tial payments had not been suffi- 
ciently proved to take the note out 
of the operation of the statute of 
limitations and the bank lost its 
money. 

It would seem that this experience 
might find duplication in many banks 
where there are more than one maker 
of a note who might make part 
payments, and where, from the multi- 
plicity of transactions, it would be 
impossible for the particular officer 
receiving and indorsing the partial 
payment to retain in his memory a 
knowledge of just by whom the pay- 
ment was made. Ifso, thecase teaches 
the necessity ofso preserving the record 
of partial payments on a note as to 
makeit not only binding on the bank, 
as an acknowledgment of part pay- 
ment, but upon the makers as well. 
This could be done by requiring the 
maker making payment, at the time 
thereof, to supplement the indorse- 
ment of credit by the bank’s officer 
with words and initials in his own 
handwriting, somewhat as_ follows: 
‘“‘ paid by C,”” etc. The note itself 
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would then furnish sufficient proof, 
not only against the bank that it 
had received so much money, but 
against the maker that so much had 
been paid upon a given date, and 
slippery and uncertain memory would 
no longer have to be the bank’s 
chief reliance. 


Payment That the possession of 
of Deposits. money does not always in- 
dicate its ownership, and that the 
complete control of the possessor 
prior to depositing it in bank does 
not always mean that after he has 
deposited t:e money he has the right 
to take it out again, is being fre- 
quently evidenced by the decisions of 
courts where men deposit money in 
the names of others, asserting, how- 
ever, their own right of withdrawal, 
and where after withdrawal by the 
depositor, the person in whose name 
the deposit has been entered proves 
ownership and the bank is compel- 
led to pay the money over again. 
There are several decided cases of 
this kind. In a Pennsylvania one, 
which we recently cited, a man named 
Varner Kerr took money to a bank 
and deposited it in this form: 
“William Kerr by Varner Kerr.” 
He said he would sign the checks 
in that way. He did so, and checked 
the money out, after which it de- 
veloped that the money belonged 
to William and asa result the bank 
was held to pay the money over 
again to him. 

In this number we publish a 
similar case. A Mrs. Brown inherited 
certain money from the estate of 
her first husband. Her second hus- 
band took this money to the bank 
and said: “I wish to make this 
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‘depositin my wife’s name--Mrs.Brown ; 
I will sign the checks.” The de 
posit was so entered “Bank etc. 
in account with Louisa Brown.” 
The cashier never saw Mrs. Brown 
and she was never at the bank. 
Brown checked out the money and 
squandered it. Then Mrs. Brown 
sued the bank and the bank had 
to pay it again. 

The court said it was very un- 
businesslike on the part of the bank 
to pay the checks of Brown, when 
the deposit was in the name of 
Mrs. Brown, as the legal effect of 
the deposit was to advise the 
bank that the money belonged to 
the latter and the bank had no 
right to pay it except upon her 
order or that of her authorized 
agent. While we believe banks, as 
a rule, are very careful in matters 
of this kind, the publication of these 
cases showing how, now and again, a 
slip is made, serves a useful purpose. 


A sells and ships goods 
to B and draws on B 
He asks his bank to 
The bank refuses 


Guaranty by 
‘National Bank. 


for the price. 
cash the drafts. 
unless B’s bank will telegraph it to 


pay them. B’s bank, a national 
bank, thereupon telegraphs A’s bank 
that A’s drafts on B will be paid. 
Under such a_ state of facts we 
venture to say that there are many 
banks throughout the country which 
would rely on such a telegram and 
cash the drafts. And yet, if the 
drafts are not paid, B’s bank can- 
not be held liable upon its telegram, 
as a guarantor, because a national 
bank has no power, either with or 
without sufficient consideration, to 
agree or bind itself that a draft of 
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A upon B will be paid; such agrec. 
ment it a mere guaranty, not with- 
in the power conferred upon such 
banks, and when sued upon such a 
contract the bank can _ suceessfully 
plead its want of power 

For a case illustrating this and 
showing how unsafe it is to rely 
upon a guaranty made by a na- 
tional bank that the debt or obli- 
gation of another will be paid, see 
First National Bank of Moscow, 
Idaho, against American National 
Bank of Kansas City, published in 
this number. In that case a na- 
tional bank sending a telegram that 
drafts upon its customer would be 
paid, actually had on deposit suffi- 
cient of the customer’s money to 
pay the drafts when they were pre- 
sented, but was not obliged to apply 
it. Of course if the promise to pay 
had been of a draft upon the bank 
itself,, the case would have been 
different; a national bank has 
power to hind itself as acceptor of 
drafts or by certification of checks 
drawn upon itself; but this i. a 
different transaction, from a legal 
standpoint, from binding itself that 
a draft upon somebody else—even 
though one of its customers—will 
be paid. 


The above is a true statement of 
the law governing the transactions 
of national banks as applied in a 
number of the states. It represents 
the doctrine of the federal courts 
that a national bank cannot be held 
liable upon its guaranty of another’s 
debt; and the courts in some of the 
states believe themselves bound by 
these federal decisions in cases where 
national banks are concerned, even 
though the state doctrine might 
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hold a bank estopped from denying 
its want of power in a case of this 
kind. Thesupreme court of Missouri, 
in deciding the above case said: ‘“‘It 
will be of no profit in this case to 
consider the rules of law adopted 
by the several states bearing upon 
the power of banks organized by au- 
thority other than the federal gov- 
ernment to enter into such contracts, 
or to interpose the defense of ultra 
vires after the uther party to the 
contract has fully performed it, for 
the decisions of the federal courts 
treat all such contracts as void and 
unenforceable as to national banks, 
and this court is in duty bound to 
defer to those federal decisions.”’ 
But the courts of some of the 
states refuse to recognize the bind- 
ing force of the federal law, and will 
hoid national banks bound by con- 
tracts of guaranty of the debts of 


others, in pursuance of principles of 
law established by the courts of the 


state defining the responsibility of 
banks, or corporations generally 
where contracts have been entered 
into by them beyond their power to 
make, where the circumstances are 
such as to estop the corporation 
from denying its want of power. For 
example, in a recent case,* the su- 
preme court of North Carolina re- 
fused to be bound by the federal 
doctrine that the contract of guar- 
anty of a national bank is, because 
beyond its power, void and unen- 
forceable. In the case referred to 
the Planters National Bank of kich- 
mond, by letter to one Hutchins, 
agreed that a draft drawn by him, 
not to exceed $300, upon Chalkey 
& Co., for hides to be shipped them 


* Hutchins v. Planters National Bank, BANK- 
ING LaW JOURNAL, May 1gol, p. 365. 
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by Hutchins, should be paid. In 
consideration of this guaranty, Hut- 
chins shipped the hides to Chalkey 
& Co., but the bank refused to pay 
the draft. When sued by Hutchins 
it contended that “ being a national 
bank, it had no power, under the na- 
tional banking act creating it, to 
guaranty the debt sued upon.”’ But 
the court held the bank liable, de- 
claring that the national bank act 
contains no prohibition against 
banks guarantying paper and even 
if it be conceded that the guaranty 
was ultra vires, it was not expressly 
prohibited or illegal. It said that 
Hutchins, relying on the bank’s 
guaranty, parted with his property 
and shipped his hides, and the bank 
was estopped to aver that it was 
not empowered to give the guar- 
anty. “ It does not lie in the bank’s 
mouth”’ said the court, ‘‘to say 
that it had no authority to do what 
it did, after the plaintiff had shipped 
his hides, relying upon the bank’s 
promise that the draft should be 
paid.” 


Payee as It is not very often 
Bona Fide Holder. that the payee of a 
check, being the one to whom it is orig- 
inally issued by the drawer, can 
claim to be a bona fide holder, or, 
in the language of the Negotiable 
Instruments Law, a holder in due 
course, capable of enforcing it from 
the drawer free from the latter’s de- 
fenses. But that such a thing is 
possible, may be seen from the fol- 
lowing case: A and B are both in- 
debted toC. A draws his check pay- 
able to C and delivers it to B to 
hand to C in payment of A’s debt. 
B, however, pays his own debt with 
the check. C is a holder in due 
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course of the check from B and _ al- 
though C has received payment of 
A’s check, it has been for B’s debt 
while A’s debt remains unpaid and 
C can still recover it from A. A case 
of this kind will be found published 
in this number, decided by the Su- 
preme Court of Massachusetts, in 
which the history of the law that a 
payee of a check is a holder in due 
course under such circumstances, is 
stated. The same case contains an 
interesting statement of the two con- 
flicting rules of law applicable where 
a check is delivered with blank un- 
filled, one to the effect that the in- 
strument carries authority to any 
bona fide holder to fill the blank and 
enforce the instrument, the other 
that the instrument is incomplete 
and the purchaser’s right depends 
upon the actual authority given by 
the drawer to fill the blank; show- 
ing, also, that the Negotiable In- 
struments Law has adopted the last 
stated rule. 


Faise We notice the Florida legis- 
Statements. Jature has passed a law 
making it larceny for any person to 
makea false statement in writing of his 
financial condition to a merchant or 
banker with the fraudulent intent 
of obtaining money or credit, where 
he actually obtains the money or 
credit. 

Legislation of this kind is benefi- 
cial to the commercial and banking 
interests; but it seems somewhat 
strange to make a crime depend 
upon the actual obtaining of the 
credit. In other words, if a man 
shoots at another with intention to 
kill, and kills his victim, he is guilty 
of murder; but if he shoots at him 
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with like intention and misses, he con- 
mits no crime. 

Under this law, unless the pros- 
pective victim is injured by the giv- 
ing of credit upon a false statement, 
no crime is committed; although 
the criminal intent to deceive and 
injure exists and is attempted to be 
carried out, the criminal is not to 
be punished unless he succeeds in work- 
ing an injury. 


Warehouse By a new law of Wisconsin, 
Receipts. supplementing the Ware- 
house Receipt Law of 1899, ware- 
housemen issuing receipts for grain 
etc., must maintain an office in the 
place where the grain is located; and 
all warehouse receipts must be issued 
from and recorded in the particular 
office in the city where the grain is 
stored, otherwise they are void. 

All bankers, therefore, who ad- 
vance value upon Wisconsin ware- 
house receipts should inform them- 
selves of the provisions of this law, 
for if a receipt for grain received and 
stored in West Superior, for example, 
should be issued by the elevator 
company from its Minneapolis office, 
the document would be void and un- 
enforceable in the hands of any bank 
which might purchase it. The full 
text of the law of 1903, together 
with the law of 1899, is published 
elsewhere in the Journal. 


Bank Examiners The National Associa- 
Mest. tion of State Bank Su- 
pervisors held its first convention at 
Buffalo on July 7. The organization 
consists of the bank superintendents, 
bank examiners and like officials of 
different States. Suchan organization 
should prove helpful and beneficial. 
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Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 


Utah, July'1, 1899 
Arizona, Sept. I, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New jersey, Apl. 4, 1902 
lowa, April 12, 1902 
Ohio, January I, 1903 


Idaho, May 1, 1903 


Commenced in June 1899 number. 


NoTe.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections I—17) 
. Negotiable Instruments: Form and Inter- 
pretation (20—42) 

. Consideration (50—55) 

. Negotiation (60—8o) 

. Rights of holder (go—98) 

. Liabilities of parties (110—119) 

. Presentment for payment (130—148 

. Notice of dishonor (160—189) 

. Discharge (200—206) 

. Bills of exchange (210—215) 

. Acceptance (220—230) 

. Presentment for acceptance (240~ 248) 

. Protest (260—268) 

. Acceptance for honor (280-290) 

. Payment for honor (300—306) 

. Bills in a set (310—315) 

. Promissory notes and checks (320—325) 

. Notes given for patent rights (330—332) 
g. Laws repealed; when takes effect (340-341) 
The provisions of the law naturally fall under 

four general classifications: 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not unitorm. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


3 
4 
5 
6 
7 
8 
9 
0 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE XV. 


Payment of Bills of Exchange 
for Honor. 


It is a general principle of law that 
a stranger cannot voluntarily and 
without the request of a debtor, pay 
the latter’s debt and acquire a right 
to reimbursement. The stranger may 
purchase the debt from the creditor, 
if the latter is willing; but if the 
stranger pays the debt, that is the 
end of it, and he acquires no enforce- 
able right. 

PAYMENT FOR HONOR EXCEPTIONAL. 

This principle applies to negotiable 
instruments, as well as to other con- 
tracts for the payment of money, 
save and except only in the case of 
bills of exchange which, after pro- 
test, may be paid for honor by a 
stranger voluntarily, and recourse 
had upon the prior parties to the 
instrument; that is to say, if the 
stranger makes payment for honor 
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generally, he stands in the shoes of 
the holder with the same rights of 
recourse against all parties, but if 
he pays for honor of a particular 
party on the bill, his right of recourse 
is limited to that party and all prior 
parties—as to subsequent parties, his 
recourse is gone. 


VOLUNTARY PAYMENT OF NOTES. 


The exception to the general rule 
which we have stated does not apply 
even to negotiable promissory notes 
—it is limited to bills of exchange. 
For example, in Smith v. Sawyer, 55 
Maine 139, it is held that where a 
person other than a regular party 
to a note voluntarily pays it for the 
honor or credit of any indorser, 
without request, he does not thereby 
acquire a right to repayment from 
any of the parties prior thereto, the 
court saying: “Such person can no 
more make another his debtor by 
payment of a note, without request 
express or implied, than he can by 
payment of any ordinary account.”’ 

Numerous decided cases under the 
law merchant illustrate that the 
voluntary payment of a note, as 
distinguished from its purchase, dis- 
charges the instrument and confers 
upon the payer no right of reim- 
bursement. The most recent illustra- 
tion is the case of Riddle v. Russell, 
decided by the Supreme Court of Iowa, 
which is reported in the ‘ Journal”’ 
for April, 1903, at page 241. In 
that case a bank held a note execu- 
ted by a maker anda surety. About 
the time of its maturity a stranger, 
learning from the father of the maker 
that it could not be paid, and intend- 
ing to purchase and hold it so as to 
temporarily relieve the maker, went 
to the bank and asked for the note. 
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The wife of the cashier was the only 
person in, and while the stranger was 
counting out his money, she got the 
note and stamped it “paid” He 
said this should not have been done, 
but nevertheless took the note. In 
an action by him against the surety, 
the court held the note was paid, not 
purchased, and the surety was dis- 
charged. While the stranger intended 
to purchase, this was insufficient to 
make a contract of sale, as there 
must have been, also, an intention 
on the part of the bank to sell and 
transfer, which was not shown. 

This case well illustrates the dis- 
tinction between purchase and pay- 
ment and it, with other cases, shows 
the rule to be that a stranger can- 
not pay (as distinguished from pur- 
chase) a promissory note and ac 
quire a_ right of reimbursement 
against the debtor thereon in the 
absence of a request from the debt- 
or that he do so. As _ said, there 
is only one class of instruments as 
to which a stranger may _ volun- 
tarily pay the debt thereupon, with- 
out request of the debtor, and ac- 
quire enforceable rights against him 
thereon, namely bills of exchange 
which have been protested for non- 
payment. 

FORMAL PROCEEDINGS ON PAYMENT FOR 

HONOR. 

The rules of the law merchant 
governing this subject of payment 
of a bill of exchange for honor are 
now codified as Article XV of the 
Negotiable Instruments Law and we 
will now take up the sections of that 
article. 

Sec. 300. Who may make payment 
for honor.—Where a bill has been 


protested for non-payment, any per- 
son may intervene and pay it supra 








protest for the honor of any per- 
son liable thereon or for the honor 
of the person for whose account it 
was drawn. 


Sec. 301. Payment for honor; how 
made.—The payment for honor supra 
protest in order to operate as such 
and not as a mere voluntary pay- 
ment must be attested by a notarial 
act of honor, which may be appended 
to the protest or form an extension 
to it. 


Sec. 302. Declaration before pay- 
ment for honor.—The notarial act of 
honor must be founded on a declara- 
tion made by the payer for honor, 
or by his agent in that behalf de- 
claring his intention to pay the bill 
tor honor and for whose honor he 


pays. 

These sections show the formal 
proceedings necessary to constitute 
an effective payment for honor which 
will give the payer the right of re- 
course against the party for whose 
honor he pays and all prior parties. 
We perceive, first, that any person 
can make payment for honor. Second 
that the bill must first have been 
protested for non-payment. If pay- 
ment is made before the bill has been 
protested for non-payment, it does 
not operate as a payment for honor 
and the payer will have no recourse 
upon any party to the bill. But the 
noting of a bill is a_ sufficient pro- 
test upon which to base the subse- 
quent proceedings of payment for 
honor, and the protest may be after- 
wards extended.* Third, before or 
contemporaneous with the payment 
for honor there must be a _ notarial 
attestation or act of honor, based 
upon a declaration made by the pay- 
er for honor, or by his agent, that 
it is his intention to pay for honor 
and for whose honor he pays, which 


* Geralopulo v. Wieler, 10 C. B. 690. 
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notarial act of honor may be ap- 
pended to the protest or form an 
extension to it. 


DECLARATION AND NOTARIAL ACT OF HONOR. 


If this declaration of intention and 
notarial act of honor is not made 
before, or at the time of payment, 
such payment is not effectual as a 
payment for honor, the payer will 
not have recourse as a payer for 
honor, and a subsequent declaration 
and notarial act of honor will not 
help him out. In the case of Gera- 
lopulo v. Wieler, Maule J. said: 

“It is a part of the mercantile law 
respecting payments for honor, that 
they must be preceded or accom- 
panied. by a declaration, made in 
the presence of a notary, for whose 
honor he pays the bill—which shall 
be recorded by the notary either on 
the protest, or in a separate instru- 
ment. It would indeed be contrary 
to general principles of law and 
justice ifa person who made a pay- 
ment, or did an act simply, without 
limit or qualification, could after- 
wards, by a subsequent declaration, 
limiting or qualifying its effect, af- 
fect the rights of others. No person, 
therefore, paying money simply to 
the holder ot a bill can, by general 
rules of law, by a subsequent dec- 
laration, cause a payment so made 
to assume the character of a pay- 
ment for honor. The custom of 
merchants requires the declaration 
which is to qualify the payment, 
to be made in the presence of a 
notary.” 

The following form of notarial act 
of honor was in evidence in the case 
of Vandewall v. Tyrrell, 1 Moody 
& M., 87: 

‘* Afterwards, before me, the 
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said notary and witnesses, 
appeared Messrs Vandewall 
and Tippler, of London, mer- 
chants, and declared that 
they were ready and willing 
to pay the bill of exchange 
before protested, under pro- 
test, for the honor and upon 
the account of Joseph Tyr- 
rell, Esq., the drawer of the 
said bill; holding, neverthe- 
less, said Joseph Tyrrell and 
the acceptors of the said bill, 
and all others concerned, al- 
ways bound and obliged to 
them, the said appearers, for 
their reimbursement, in due 
form of law, and according 

to custom of merchants. Quod 

Attestor. 

(Signed by the notary). 

In this case the act of honor was 
not dated, but followed the signa- 
ture of the notary to the protest 
for non-payment, being written on 
the protest. The payer was denied 
recovery from the drawer because 
it appeared that the declaration 
and act of honor were not made 
until some time after the payment 
for honor had been made. 

It appeared that an accepted bill 
was duly noted for non-payment 
at the time it became due. At the 
request of the acceptors, Vandewall 
and Tippler paid the bill for the 
honor of the drawer eight days after 
it was due. The payment was made 
by their clerk, no notary being pres- 
ent and nothing was said by the 
clerk when he made the payment to 
the holder as to paying for the 
honor of any person. There was no 
intervention of a notary with re- 
gard to the payment until nine 
months later when Vandewall and 
Tippler applied to the notary ‘who 
had protested the bill for the holder. 
The notary then drew the act of 
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honor on the same paper as the orig- 
inal protest. 

The report of the decision in this 
case in 1 Moody and M. Reports, at 
page 87, was that the payers for 
honor were non-suited because the 
custom of merchants was that a 
formal protest should be made _ be- 
fore payment for honor of any party 
to the bill; but this decision is sub- 
sequently explained by Judge Maule 
in the Geralopulo case as not non- 
suiting the payer for honor by rea- 
son of there being no formal protest 
for non-payment (there having been 
a noting of the bill which was suffi- 
cient as a protest, before the pay- 
ment) but because there was at the 
time of honor, a substantial omis- 
sion of thedeclaration in the presence 
of the notary which was necessary 
to give to the payment the quality 
of a payment for honor—not merely 
an omission to draw up a formal 
statement of such declaration—and 
this substantial omission is a_ clear 
ground of non-suit. 

The case of Geralopulo v. Wieler is 
not only instructive as explaining 
the decision in Vandewall v. Tyrrell, 
but also because of its own facts. 
Bills were protested for non-payment 
on the 10th of December, and on the 
llth were paid by the plaintiff, 
through a notary, under protest, for 
the honor of the second indorsers. 
Protests were regularly drawn up and 
forwarded by post on the 11th of 
December to the second indorsers. 


At the trial of the action by the pay- 
er for honor against the second in- 
dorsers, these protests were not pro- 
duced, but duplicates of them, drawn 
up by the notary from his protest book 
after the commencement of the ac 
tion. The plaintiff argued these dup- 














licate protests were original instru- 
ments, and that when the fact re- 
corded on a protest had taken place, 
and been duly entered by a notary 
in his book at the time of the trans- 
action, it is ‘sufficient if the formal 
protest be drawn up afterwards. The 
defendant admitted this was the 
general rule, but contended that this 
rule was liable to an exception, in 
case of a payment supra protest for 
honor of a party to the bill; in which 
case it was insisted that it was not 
sufficient that the facts recorded in 
the protest should have taken place, 
but that the formal instrument of 
protest must be drawn up, or extend- 
ed, before the payment for honor. 

The court held that the bill having, 
in fact, been duly protested and the 
declaration that payment was made 
for honor duly made before the no- 
tary, and these facts recorded in the 
usual way in the notarial registers 
before payment, the duplicates pro- 
duced at the trial were originals and 
equivalent in all respects with dupli- 
cates which were first sent to the 
second indorsers and that it was not 
necessary to prove the contents of 
the last mentioned duplicates. 

In the light of these cases, there- 
fore, we see that while it is neces- 
sary that the declaration of inten- 
tion to pay for honor, and the no- 
tarial act of honor, must be made 
before or at the time of the pay- 
ment for honor of a protested bill, 
and cannot be made afterwards, yet 
it is not necessary that the formal 
instrument of protest or the notarial 
act of honor be drawn up or ex- 
tended by the notary before or at 
the time of the payment, but it is 
sufficient if they are duly noted on 
his records at that time. 
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PREFERENCE OF PAYERS FOR HONOR. 


Sec. 203. Preference of parties of- 
fering to pay for honor.—Where two 
or more persons offer to pay a_ bill 
for the honor of different parties, 
the person whose payment will dis- 
charge most parties to the bill is 
to be given the preference 


The application of this provision 
is clear. Suppose a bill has three in- 
dorsers and after protest for non- 
payment, two strangers appear be- 
fore the notary and declare their 
intention of paying for honor. 
One of them offers to pay for honor 
generally; the other to pay for the 
honor of the drawer or first in- 
dorser. The offer of the last named 
must be given the preference be- 
cause his payment for honor will 
discharge all parties subsequent to 
the drawer or first indorser, while 
a payment for honor generally will 
give the stranger who makes such 
payment, recourse upon all the par- 
ties to the bill. 


RECOURSE OF PAYER FOR HONOR. 


Sec. 304. Effect on subsequent 
parties where bill is paid for honor.— 
Where a bill has been paid for honor 
all parties subsequent to the party 
for whose honor it is paid are dis- 
charged, but the payer for honor is 
subrogated for, and succeeds to, both 
the rights and duties of the holder 
as regards the party for whose honor 
he pays and all parties liable to the 
latter. 

It was once contended that when 
a bill was paid for honor of a_par- 
ticular party, the payer’s right of 
recourse was limited to that party, 
and that it did not extend to prior 
parties liable to the party for whose 
honor the bill was paid. But this 
contention has been denied by the 
courts. In Mertens v. Winnington, 1 


Esp. 112, a bill was drawn in favor 
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of W who indorsed it to B. It was 
protested for non-payment and the 
plaintiff, a merchant, paid it for the 
honor of W and afterwards brought 
an action against the drawer. The 
latter contended that where a bill is 
taken up for the honor of any of 
the parties whose names are on it, 
such person only shall be liable. But 
the court held that where a bill is 
taken up as in this case, the party 
who does so is to be considered as 
an indorsee paying full value for the 
bill and as such is entitled to all the 
remedies to which an indorsee would 
be entitled; that is to sue all par- 
‘ties to the bill. 

Section 304 expressly states that 
the payer for honor succeeds to the 
rights of the holder as well as his 
duties not only as regards the party 
for whose honor he pays, but as re- 
gards all parties liable to the latter. 
But, as shown, where the bill is paid 
for honor of the prior party all subse- 
quent parties are discharged. 

HOLDER REFUSING TENDER OF PAYMENT. 

Sec. 305. Where holder refuses to 
receive payment supra protest.— 
Where the holder of a bill refuses to 
receive payment supra protest, he 
loses his right of recourse against any 


party who would have been dis- 
charged by such payment. 


This shows the obligation on the 
part of the holder totake payment 
of a protested bill of exchange when 
it is offered to him even bya stran- 
ger. Byles, inhis work on Bills (page 
26), says: ‘‘ The most obvious and 
advantageous course to be pursued 
by a man desiring to protect the 
credit of any party to a dishonored 
bill is simply to pay the amount to 
the holder and take the bill as an 
ordinary transferee. But the holder 
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may possibly object; for example, a 
bill may not have been indorsed in 
blank and the holder may refuse to 
indorse even without recourse. In 
such event a payment supra protest 
becomes essential.” 

No owner of a bill of exchange is 
obliged tosell or assign it to another, 
but he is compelled to receive pay- 
ment; and while in the case of any 
instrument other than the bill of ex- 
change, payment by a stranger, vol- 
untarily, gives the stranger no right 
of recourse upon prior parties, bills 
of exchange protested for non-pay- 
ment stand upon a footing by them- 
selves in this regard—for the benefit 
of trade, the law allows a_ stranger 
to step in and, upon complying with 
certain formalities, pay the bill for 
honor generally, or for the honor of 
any party thereto, thereby acquiring 
against the person for whose honor 
he pays and persons liable to him, 
or against all parties, as the case 
may be, a right of reimbursement; 
and the holder of the bill is not at 
liberty to refuse to receive such pay- 
ment, without himself losing recourse 
upon all partics who would be dis- 
charged if the payment had been made. 


Sec. 306. Rights of Payerfor honor. 
—The payer for honor, on paying to 
the holder the amount of the bill 
and the notarial expenses incidental 
to its dishonor, is entitled to receive 
both the bill itself and the protest. 


The payer for honor now has in 
his possession the bill and protest, as. 
provided. The question arises whether 
his right to reimbursement is now 
absolute, or whether it is also neces- 
sary for him to give prompt or rea- 
sonable notice of the payment for 
honor to the party or parties for 
whose honor the bill is paid, jand 
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who thereby become liable to him, 
as a necessary final step to making 
such liability absolute. 


NOTICE OF PAYMENT FOR HONOR. 


No provision is made in the Nego- 
tiable Instruments Law to this effect, 
and no English decision that we know 
of has ever so held. But the Supreme 
Court of Ohio in the year 1839 decided 
that such notice was required ( Wood v. 
Pugh, 7 Hammond, 156), and this 
is the only decision, so far as we are 
aware, which exists on the point. 

The facts of the case were these: 
Thomas Bell, a merchant in Cincin- 
nati, drew a draft in favor of Pugh, 
Gano and Lee, on Willis and Robin- 
son, merchants, in New York, dated 
March 21, 1831, at four months. 
Pugh, Gano and Lee sold this draft 
at the branch Bank of the United 
States in Cincinnati, by whom it was 
transmitted to the branch in New 
York. The draft was duly accepted, 
and on the third of August protested 
for non-payment, and the legal notice 
given to the parties interested. On 
the fourth of August the plaintiffs, 
C. & J. Wood, paid the amount of 
the draft supra protest for the credit 
of the drawer and indorsers, and 
this suit was brought by them to 
recover the amount of Pugh, Gano 
and Lee, the indorsers. 

On the trial the plaintiffs produced 
no proof that notice of the payment 
supra protest for the credit of the 
defendants was communicated to 
them, and defendants proved that 
the next day after receiving notice 
of the protest, they were advised by 
the cashier of the branch bank in 
Cincinnati that the draft was paid 
in New York. The defendants’ coun- 
sel moved the court to instruct the 
jury that the plaintiffs were not enti- 


tled to recover without proving that 
they gave a reasonable notice to the 
defendants, that they had paid the 
draft after protest, for their honor. 
This instruction was given by the 
court and a verdict found for the 
defendants. Plaintiffs asked a new 
trial which was refused. The case 
was taken to the Supreme Court, 
which upheld the verdict and the 
refusal to grant a new trial, deciding 
notice was necessary. 

Following is the opinion of Wood, 
J., which, being an instructive expo- 
sition of the general subject, we give 
entire : 

“The fact that no case is found, 
in which the question before us has 
come up for direct consideration, is 
rather surprising, but it forms no 
available argument for one or for 
the other party. It is subject to the 
plain and obvious answer long since 
given in such cases: either way, it 
may have been acted upon as a 
matter too plain for dispute. 

“The right of one individual to 
make another his debtor, by volun- 
teering to disturb rights legally 
fixed, upon debts due, is confined 
to-this special case of paying a bill 
supra protest, for the honor of the 
drawer or indorser. The proceeding 
has grown up with the law mer- 
chant, and we have not attempted 
to look after its commencement. 
The elementary writers treat such 
payer as acquiring an original right 
in himself against the persons for 
whose honor he pays, and upon the 
right thus acquired, he is invested 
with the rights of the person for 
whose honor he paid, in relation to 
other parties to the protested paper. 
But he acquires no new rights against 
any one. 








‘‘Payment, for the honor of the 
indorser, binds such indorser to re- 
fund the amount paid, upon which 
he is reinvested, with all his origi- 
nal rights, which, until such pay- 
ment is made, are held by the pay- 
er. It would seem but reasonable 
that prompt notice should, in such 
cases, be given to a party, upon 
whom, without his knowledge or 
consent, these new relations are im- 
posed. The change may very seri- 
ously affect his interests : for it might 
be that every other party to the bill 
were his debtors, and bankrupts, so 
that this payment for honor sub- 
jects him to a total loss that could 
not otherwise have occurred. Had 
the rule been settled, that no notice 
need be given to an indorser that 
a bill had been paid, after protest, 
for his honor, we should conform to 
it; but, finding it an open question, 
we are clear in deciding that such 
notice should be required. 

‘*A just conception of the operation 
of any rule of law can be best ob- 
tained at the trial of a case, in 
which it is involved. The tempta- 
tions it may create, the shifts and 
resorts to which it may give rise, 
are very often developed in the 
course of a trial. There was some- 
what of this in the trial of the case 
now before us, as reported by the 
judges who tried the cause. 

‘“‘The drawer of the bill resided in 
Cincinnati, where he transacted a 
large bus:ness as a commission mer- 
chant and dealer in produce. He 
had correspondents and credit in 
New York, where he was well-known 
to the plaintiffs, and transacted 
business with them. There, too, lived 
the acceptor, also an acquaintance 
of the plaintiffs. The indorsers, the 
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defendants, were pork dealers in Cin- 
cinnati, with no direct commercial 
connection in New York. In this 
state of things, it would be obvious 
that, if immediate notice that thie 
payment of the bill supra protest, 
for the honor of the indorsers, was 
not one part of the rule of law that 
charged them, they were placed in 
the most disadvantageous relation 
to all the other parties to the bill. 
The day succeeding that on which 
notice of the protest was received, 
information was forwarded that the 
bill was paid, with no intimation 
that it was paid for account of any 
individual party to it. The effect 
was,to induce a conviction on the 
indorsers, that their liability was at 
an end, and, also to re-establish the 
credit of the drawer. Thus, the  in- 
dorsers were led to take no _ steps 
for their own security, and a door 
was open for a confidential under 
standing between the other parties, 
in which time was obtained for ef- 
forts to restore there credit at the 
ultimate risk of these indorsers. 
This might take place, if the rule 
of notice was not held necessary. 
And it very plainly shows what a 
door would be open, in just such 
a case, for swindling impositions. 
There is no imputation of that in 
the case before us. But the whole 
facts tended strongly to suggest what 
abuses the rule contended for by 
the plaintiffs, might introduce into 
the mercantile business of the coun- 
try. New trial refused.” 

If this case can be said to express 
the rule of the law merchant upon 
this question of notice, then it may 
be that the payer for honor must 
give reasonable notice to the party 
for whose honor he pays and the 
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parties liable to him for the pay- 
ment, or lose recourse upon them, 
for section 7 of the Act provides that 
“in any case not provided for in this 
act the rule of the law merchant 
shall govern.” 

But this question, whichever way 
it may be determined, is not now of 
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much importance, for payment for 
honor at the present day is a trans- 
action which has become almost 
obsolete. 

In the next number we will take 
up Article XVI., providing the rules 
concerning bills in a set. 

(Zo be Continued.) 


COMMERCE WITH NON-CONTIGUOUS TERRITORY. 


The commerce of the United States 
with its noncontiguous territory 
will amount to nearly 100 million 
dollars in the fiscal year just 
ended. The figures for 11 months 
ending with May 1903, as announced 
by the Department of Commerce 
through its Bureau of Statistics, 
amount to $86,581,026, and as 
those for the single month of May 
amount to nearly 9 million dollars, 
it is apparent that the total for 
the full year will fall but little be- 
low 100 million dollars. Of this 
grand total of nearly 100 millions 
of commerce with the nonconti- 
guous territory, more than one- 
third is merchandise shipped to 
that territory. Of the grand total 
of $86,581,026 in the 11 months 
ending with May, $33,080,779 was 
merchandise shipped to Porto Rico, 
Hawaiian Islands, Philippines, Guam, 
Tutuila and Alaska. Of this total 
of practically $33,000,000 of mer- 
chandise shipped to noncontiguous 
territory in the 11 months ending 
with May, a little over $11,000,000 
went to Porto Rico, $10,000,000 to 
the Hawaiian Islands, $8,000,000 to 
Alaska, a little over $3,500,000 to 
the Philippines, and nearly $100,000, 
worth to Guam and Tutuila. Of 
the $53,000,000 merchandise received 


from the noncontiguous territory 
during the 11 months, nearly 
$22,000,000 worth came from the 
Hawaiian Islands, $11,000,000 from 
the Philippines, $10,500,000 from 
Porto Rico and $10,000,000 from 
Alaska. These $10,000,000 from 
Alaska is merchandise and does not 
include the gold received from that 
territory, which amounted in the 
11 months to $4,540,677. Adding 
these shipments of gold Alaska sent 
us, to the grand total of merchan- 
dise above mentioned, and estima- 
ting the month of June, the grand 
total will probably reach the reund — 
sum of $100,000,000. 

Taking up the details of this com- 
merce of $100,000,000 between the 
United States and its noncontiguous 
territory, it may be said that the 
principal articles received from that 
territory, during the 11 months for 
which the detailed figures are given, 
are as follows: From the Hawaiian 
Islands, sugar amounted to $21,000,- 
000 in value, coffee $225,929, hides 
and skins $69,171, and fruits and 
nuts $67,510. From Porto Rico, 
sugar $6,997,644, tobacco and manu- 
factures thereof $1,813,642 (of which 
$1,681,608 is cigars), coffee $712,990, 
and fruits and nuts $281,842. From 
the Philippines islands, manila hemp 
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$10,668,657, sugar $270,729, tobac- 
co and cigars $56,732. From Alaska 
the principal shipments were canned 
salmon $8,401,124, other fish $753,- 
412, furs and fur skins $395,793, 
whalebone $115,994, and copper 
$100,553. 

The shipments to the territory in 
question include a much wider range 
of articles. To the Hawaiian Islands 
the total for the 11 months amount- 
ed to over $10,000,000 of which 
$1,361,306 was breadstuffs, a little 
over $1,000,000 manufactures of iron 
and steel, another $1,000,000 man- 
ufactures of cotton, $850,000 manu- 
factures of wood, $500,000 provis- 
ions, nearly another $500,000 mineral 
oils and like value in fertilizers. To 
Porto Rico principal shipments were 
cotton manufacture about $2,000,- 
000, manufactures of iron and steel 
over $1,250,000, provisions over 
$1,250,000, breadstuffs over $1,000,- 
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000, manufactures of wood $500,000. 
Tothe Philippines the principal items 
of exports were iron and steel manu- 
factures over $500,000; spirits, 
wines and malt liquors over $400,000; 
cotton manufactures over $300,000, 
mineral oils nearly $300,000, and 
breadstuffs about $250,000. To 
Alaska the largest item was iron 
and steel manufactures nearly $2,000, 
000, provisions nearly $1,000,000, 
breadstuffs nearly $500,000, manu- 
factures of tin nearly $500,000, 
manufactures of wool over $250,000, 
vegetables over $250,000, and tobac- 
co and manufactures thereof nearly 
$250,000. To Guam and Tutuila 
the total shipments for the 11 
months were $96,812, of which 
$20,579 were manufactures of wood, 
$13,067 manufactures of iron and 
steel, $9,524 fish, $9,308, manu- 
factures of cotton, and breadstuffs, 
$8,337. 


THE ABUSE OF PERSONAL CHECKS. 


In a paper recently read by H. S. Freeman, 
of the Nebraska 
Bankers’ Association, the subject of “ Personal 
Checks, their Uses and Abuses,” was discussed. 
Mr. Freeman urged that bankers should, as far 
as practicable, minimize the abuses that accom- 
pany the use of personal checks. These abuses 
worry the banker in city and country alike. 
“To the city bank they add an additional 
burden in that they fly to these commercial 
centers as the steel to the magnet. From every 
direction and everywhere they come, and the 
expense and labor incurred is little understood 
by those not familiar with city banking. The 
laws governing these instruments must be studi- 
ously complied with or liability and risk assumed 
which may result in loss or expensive litigation. 
To a bank in a commercial center a check on 
one of its own correspondents is not so serious 
a matter. It is the check that from necessity 
must be handled distinctively as a collection or 
so called transit item that proves burdensome. 


of Lincoln, before Group 2 


The annoyance, perplexities and expense, as well 
as labor, produced by this class of items, to say 
nothing of the funds tied up in the aggregate in 
their handling, is a constant and grievous burden 
Excessive exchange charges, slow returns, often 
necessitating many tracers, or no returns at all, 
simply a response never received, which means 
duplicates applied for perhaps back through a 
long list of endorsements, and many other trying 
incidents of almost daily occurrence, gives to the 
personal check added interest to the city banker.” 

Mr. Freeman urged that it was necessary to 
facilitate and economize the handling of these 
items. At the present time, he said, the personal 
check is to the interior bank an important source 
of revenue, for it is almost universal practice 
now to charge exchange on checks that must be 
remitted for. As a matter of equity, he said, 
the depositor should bear this expense and the 
bank remit at par; but everybody likes to dodge 
rough corners and move in the direction of least 
resistance ; so bankers avoid disturbing the equa- 
nimity of their depositors, and gratify their 
desire to save paying the cost of exchange tor 
a draft so long as the bank can collect that 
exchange from somebody else. 
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A COMMERCIAL CODE. 





A PAPER READ BY JUDGE LYMAN D. BREWSTER, OF DANBURY, CONN., 


AT THE LAST MEETING 


OF THE NEW YORK STATE BAR ASSOCIATION 


Che word ‘‘ Code”’ has received in 
the history of jurisprudence, a great 
variety of definitions varying in dif- 
ferentcountries and at different times. 
Even among English-speaking peo- 
ples it has sometimes included all 
forms of digests as well as the con- 
solidations and revisions of stat- 
utes. 

But as the word is now used with 

reference to that modern partial 
codification, which to a certain ex- 
tent in regard to commercial law, is 
almost universally favored, I know 
of no better definition than that 
given by Sir Courtenay Ilbert in his 
recentand admirable work on “‘Legis- 
lative Methods and Forms.” 
‘In its strictest sense,” he says, 
it means an orderly and author- 
itative statement of the leading 
rules of law on a given subject, 
whether the rules are to be found in 
the statutes or in common law.” 
Taking this as a fair definition the 
genesis, or, as it is the fashion nowa- 
days to say, ‘‘ the evolution,” of the 
first English code on commercial law 
was as simple as it was natural. 

A studious English lawyer—Mr. M. 
D. Chalmers, now Parliamentary 
Counsel to the Treasury, a_ born 
drafstman and as far removed from 
a radical ‘“‘ Benthamite”’ as it is 
possible for an Oxford man to be— 
read over carefully all the reported 
English cases on the law of “Bills 
and Notes ”’ and put their substance 
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in an admirable digest. This digest 
proved at once so serviceable that 
the merchants and bankers of Great 
Britain insisted that it should be 
drafted in the form of a code and 
have the authority of legislative 
sanction. After its redrafting in the 
form of a code and a great deal of 
committee work on it, both in and 
out of Parliament, by merchants, 
bankers and lawyers, it was passed 
in 1882 by both houses as “ The 
Bills of Exchange Act.” It proved 
to be a success every way both for 
laymen and lawyers and was soon 
adopted in the British colonies. 

Equally simple and natural was 
its introduction into the United 
States. In 1895 a small body of 
American lawyers appointed by sev- 
eral States—New York State having 
initiated the movement—for the pur- 
pose of promoting uniform State 
laws on certain subjects wherein ex- 
isting laws were variant, uncertain 
and often conflicting, recognized in 
the English ‘ Bills of Exchange Act”’ 
a convenient and excellent basis for 
an American law on the same sub- 
ject and this partial codification 
seemed to them after much study 
thereon almost the only practicable 
method of obtaining the uniformity 
they were deputed to secure. 

The result was Mr. Crawford’s 


‘‘ Negotiable Instruments Law.” 
Mr. Crawford proved so ready and 
able a draftsman that his predeces- 
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sor, Mr. Chalmers, said in his ad- 
dress before the American Bar As- 
sociation last summer :— 

“If [ could do the work over 
again I could produce a better act 
and I am glad to see that you, in 
your Negotiable Instruments Act 
which has now been adopted by so 
many States, have in many respects 
improved on the English measure.”’ 

The Negotiable Instruments Law 
has been enacted in about one-half 
of the States of the Union, and it 
is probably only a question of time 
when it will be enacted in all. It is 
satisfactory, so far as I can learn, 
to the merchants, bankers and busi- 
ness men of every State in which it 
has been adopted. The substantial 
law of over ten thousand cases, of 
over three thousand pages in a text- 
book, is put into thirty-six pages 
In many sections every line settles a 
disputed point. Is the conference 
wrong in saying ‘‘ Solvitur ambul- 
ando?”’ 

At any rate the conference of com- 
missioners on Uniform State laws 
having found this partial commer- 
cial code the only law proposed by 
them which has obtained any gen- 
eral adoption, has this year en- 
gaged Professor Samuel Williston 
of the Law School of Harvard Uni- 
versity to begin the preparation of 
a code on “ Sales” which will have 
the same advantage in building on 
thorough work already done in the 
mother country which the nego 
tiable instruments law had, in that 
it will, to some extent, follow the 
English ‘‘Sales of Goods Act” of 
1893, drafted. by the draftsman of 
the “ Bills of Exchange Act.” 

If England had followed the “Bills 
of Exchange Act”’ with codes of the 
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other branches of commercial 


law, 
the path of the conference would have 
been comparatively simple and easy 
so far as commercial law is con- 
cerned. But unfortunately no other 
branches have as yet been codified 
except ‘“ Sales’’ and ‘‘ Partnership”’ 


and an excellent code on “Marine 
Insurance’ which still awaits the 
action of the House of Commons. 
lhe death of the great leader of 
law reform in England—Lord Hers- 
chell—seems to have stopped the 
whole movement there, so far as any 
initiative on the part of the bar 
concerned. On this subject I quote 
again from ‘“ Legislative Methods” :— 

‘‘In England, up to this time, the 
only effective demand for codification 
has proceeded from commercial classes 
and arises in the region of commer- 
cial law, where, owing to its cosmo- 
politan character, the need for the 
formation of simple and generally 
intelligible rules, and for the removal 
of local differences, is more strongly 
felt thanin other branches of the law.”’ 

‘Professional lawyers as a _ rule,” 
he goes on to say, ‘‘ take no interest 
in the question.’’ And he attributes 
their indifference largely to ‘‘ the de- 
fective and haphazard system of 
English legal education.”’ 

It should be said, however, in ex- 
tenuation of the present apathy of 
the English bar in respect to the cod- 
ification of commercial law, that the 
last quarter of a century in England 
represents an immense deal of legal 
work in the development of the judi- 
cature acts and rules of procedure, 
attempts at classifying and rearrang- 
ing the enormous statutes of the 
realm and in creating codes for India 
and for the criminal law. 

It is not my purpose at the pres- 
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ent time to enter into an argument 
in favor of codification in general. 
It seems to me that in this country, 
at least, a commercial code is an 
evident necessity. With fifty courts 
of final jurisdiction, with fifty legis- 
latures prolific in changes, the laby- 
rinth of precedent and conflict of 
authority are getting to be intoler- 
able. 

When one looks at the yearly digest 
of cases in thiscountry alone, largely 
common law precedents, each aboutas 
large as an unabridged dictionary, 
and realizes that to read those de- 
cisions through carefully and deliber- 
ately, comparing argument with ar- 
gument and opinion with opinion, it 
would take a good reader a_ whole 
year, it seems, when put beside the 
law in a codified form, like compar- 
ing an old-fashioned sickle clipping 
a handful of wheat at a time to one 
of Wood’s or McCormick’s reapers 
that level, thrash and put up acres 
a day. 

The objections to codification from 
the « priori point of view have been 
so completely answered by Judge 
Dillon and many others, and espec- 
ially as to commercial law, by a 
brief practical address of Mr. Chal- 
mers before the American Bar Asso- 
ciation last August, it leaves little 
further to be said on that point. 
The latter’s re-exposure of the as- 
tonishing fallacy of the “straight- 
jacket’’ theory, viz., that a_ short 
clear statement of a principle of law, 
bound down the judges to the rigi- 
dity of literalism, more than a mul- 
titude of precedents, was a much 


needed refutation of a continally re- 
peated error. 

The golden rule in a single sen- 
tence gives the whole social duty of 
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man. Would all the precedents of 
all the acts of all the saints of all. 
the ages give to mankind a freer, 
nobler or more liberal rule of ac- 
tion? 

In fact, the example of the Georgia 
code, although a very imperfect one, 
for the last thirty years, fully an- 
swers all the stereotyped objections 
on this point, and shows the great 
advantages of codification in cer- 
tainty, publicity and convenience. 

But it is a waste of time to argue 
as to the advantages of a com- 
mercial code, for they are practically 
admitted on all sides. 

A very elaborate and learned treat- 
ise entitled ‘‘ The Science of Law and 
Law-Making,’’ published in 1898, by 
Mr. R. Floyd Clarke of the New York 
bar, contains about all that has 
ever been urged against codification, 
codifying the codes. Beginning with 
the discarded assumption that every- 
thing should be codified or nothing, 
and that a code should foretell the 
future, as well as state the present 
law, he ends up with the exclama- 
tion that codification presuming in- 
finite knowledge is a dream, which 
with that definition it might well 
be. But with all its fantastic extrav- 
agance, as when he takes the old 
cosmogonies and legends as codes, 
and its illogical deductions, as when 
he assumes that because Austin and 
Pollock, Holland and Stephen, Clark 
and Maine and Amos, and the other 
great English advocates of the 
codes, differ in their theories as to 
how an approximately perfect code 
should be made or amended, there- 
fore there should be no relief; that 
because the guides differ as to the 
best path out of 


“ That wilderness of single instances " 
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no attempt should be made to get 
out of the wilderness, the book is 
well and thoroughly argued on its 
own peculiar theory. 

Yet even this doughty defender of 
the common law and advocate of 
illimitable precedents, admits that 
the codification of certain branches 
of commercial law is not only per- 
missible but useful. For he says, 
on page 437 of his book :— 

‘‘We may assert broadly that there 
is a scientific warrant for the codi- 
fication of the laws of man so far 
as they relate to matters of indif- 
ferent conduct.” 

On page 440 he finds that the 
English codes on “‘ Bills and Notes” 
and “Partnership” “ only err in not 
providing that they should be in- 
terpreted as advancing instead of 
supplanting the common law.”’ That 
interpretation is exactly the con- 
struction so far given by the courts 
to those codes. 

This admission is all the stronger 
when one realizes that Mr. Clarke’s 
worship of the common law is so 
great that what most people regard 
as ‘‘ chaos tempered by over a hun- 
dred bulky encyclopedias and over 
a hundred (| nited States digests ’”’ 
he regards as not only an “ absolu- 
tely scientific system” but “ one of 
astonishing symmetry.” 

What I desire to present for your 
consideration at this time and very 
briefly is: First, the fact that par- 
tial codification seems to be the 
only means of attaining uniformity 
to any considerable degree; second, 
that there is no reasonable object- 
ion to codifying separate branches 
of commercial law before attempt- 
ing to codify the whole commercial 
law; third, that this movement be- 
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gun by the conference on uniform 
State laws is worthy of the active 
and earnest support of the bar as- 
sociations of the country. For, of 
course, if the attempt to codify com- 
mercial law is worth going into at 
all, it should be done well and thor- 
oughly with the full support of our 
profession as well as the mercantile 
classes of the country. 

On the first point, the experience 
of the conference of commissioners 
on uniform State laws is simply 
this :— 

Ten years ago we presented and 
recommended for general adoption a 
uniform law on weights and meas- 
ures. About the utility of this act 
it would stem impossible to raise a 
question. Surely the bushel ought 
to be uniform throughout the coun- 
try. Well, it has passed four States 
in ten years. Our proposed acts on 
wills and deeds shared about the 
same fate. Three years ago the con- 
ference ventured into the troublous 
region of divorce, and not a _ single 
State, so far as I know, has passed 
our modest proposed law on divorce 
procedure intended to restrain tramp 
divorces and to give the defendant 
an opportunity to be heard in court. 
On the other hand, as already stated, 
the Negotiable Instruments Act, in 
the form of a short code, has_ been 
successfully adopted, although, thirty- 
six pages in length. As to its per- 
manency one can only say that in 
six years only one or two trivial 
changes have been made, occasioned 
by the effect of revenue stamps on 
sight drafts and the like. 

There seems to be good reason, 
then, for the conclusion that this 
partial codification especially in the 
branches of commercial law is_ the 
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uniformity at present most practical 
and attainable. 

Secondly, to this method of partial 
codification of different branches of 
the commercial law or even to the 
codification of commercial law by 
itself as a separate subject, it is 
strenuously objected by Professor 
Sheldon Ames and other learned au- 
thors who favor codification that 
this is not at all the true method 
of codifying the law. They contend 
that before anything is done toward 
formulating the parts, the scheme 
should be adopted for a universal 
code, that the whole in its concep- 
tion must precede the parts and that 
without this there can be neither 
harmony, proportion or clearness in 
law. But the lessons of experience 
wholly refute this objection. Not only 
are most of the commercial codes of 
the two hundred millions of civilized 
peoples who have such codes entirely 
distinctand separate from their other 
civil codes, but this is especially true 
of the last, greatest, most learned 
and elaborate code undertaken in 
modern times, to wit: the great 
German code just adopted. In fact 
in the eighteenth volume of the 
American Law Review Mr. Harrison 
Putnam of New York, in a learned 
article on the Codification of Com- 
mercial and Maritime Law, claims 
that this isolation is demanded by 
experience. And Mr. Wigmore tells 
us, in the American Law Register, that 
the law of banks and banking 
matured into a complete banking 
system of itself in Japan centuries 
ago, and a system marvelously like 
that of the modern banks. 

In the next place, if the limits of 
this branch of codification were ne- 
cessary to be mapped out beforehand 
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and its boundaries definitely traced, 
this has already been done by Pro- 
fessor Ames and several other theor- 
ists who have elaborately and ac- 
curately divided each branch of the 
law from every other. It might also 
be observed that if the commercial 
law itself has been evolved by de- 
cision and customs without special 
reference to other branches of the 
law, there would seem to be no 
good reason why partial codifica- 
tion should not proceed in the same 
way. 

Undoubtedly the ideal Platonic 
method, that the whole precedes or 
should precede the part, in thought 
at least, would have enormous ad- 
vantages in practice, if civilization 
developed and proceeded that way. 
How admirable when a new country 
is discovered to know just where its 
great cities are going to be, or the 
location of its avenues of commerce 
and trade, but unfortunately the star 
of empire moves of its own free will 
in spite of prophecy and prediction. 

Theoretically, if it was a question 
of preference between a law carefully 
and deliberately evolved by upright 
and learned men and the often hasty 
and sometimes careless work of legis- 
latures composed largely of laymen, 
ignorant of the law, one would say 
that almost any amount of discom- 
fort and laborious searching after 
precedents, might be put up with in 
order that wisdom should prevail 
over ignorance. But the fact is, there 
is not a single subject within the 
range of uniform laws or laws likely 
tobe attempted for the sake of unifor- 
ity, in which the legislatures have 
not already begun to legislate. So 
that the question really is not be- 
tween the codifying experts and the 
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judges but between the codifying ex- 
perts and the legislatures. 

One of the chief advantages of a 
partial codification of commercial 
law in England has been found in 
the uniformity it creates in the laws 
of the mother country and her many 
colonies. To undertake to cut out 
and carve the laws of a particular 
State in matters of commerce or any- 
thing else simply for the sake of uni- 
formity, would be a_ hopeless task. 
But the complete codification of a 
branch of law in itself is an induce- 
ment for its adoption especially in 
the youngest States of the Union 
which have not an established juris- 
prudence of their own. 

In regard to the last point, con- 
cerning the co-operation of the bar 
associations of the country, it would 
greatly aid in the adoption of the 
proposed acts of the Conference of 
Commissioners if each act, before 
being proposed to any legislature, 
was first favorably passed upon by 
the bar association of the State. 
This was the course pursued in Penn- 
sylvania where the bar association 
of the State appointed a special com- 
mittee to examine into and report 
on the Negotiable Instruments Act. 
That committee having reported 
favorably, the act, under the pres- 
tige of the approval of the bar as- 
sociation, passed without difficulty. 

Above and beyond all questions of 
certainty and convenience, strong as 
those advantages are and irresis- 
tible as they ought to be, the chief, 
paramount reason why a commer- 
cial code should be adopted in this 
country is because the business com- 
munity needs it, demands it and 
ought to have it. Business men have 
a right to have business law put in 
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an intelligible, available, business 
shape, because they have to obey it 
and are presumed to know it. This 
is an old and familiar argument but 
none the less true for all that. No 
State that ever had a good code 
has ever repealed it. 

For many years the great commer- 
cial bodies of England and Scotland 
have besieged Parliament for a full 
commercial code with but partial 
success, as we have seen. Our people 
need it more than their kin across 
the sea, by as much as our laws are 
more conflicting and variant than 
theirs, our country being divided 
into so many jurisdictions. It would 
be a bitter reproach to our profes- 
sion if the bar as a body failed to 
do their duty in this matter, failed 
to do their share in making the law 
of the land intelligible to the com- 
mon people. 

Our Divine Master pronounced a 
woe on the lawyers of his time, not 
because they were lawyers. Far from 
it—Moses was thegreatest of lawyers, 
lawgivers and codifiers and the pro- 
phets delighted in the law. His cen- 
sure, with divine penetration to the 
heart of things, was that the lawyers 
laid burdens on men grievous to be 
borne, which they would not them- 
selves touch with orre of their fingers, 
and the weight of that burden, he 
added, was that while building the 
tombs of the prophets their fathers 
had slain, they took away the key 
of knowledge. Far be it from the 
lawyers of a Christian civilization, 
favored more than those of any other 
country, living among people where 
every man is a voter and a possible 
lawmaker, to be guilty of taking 
away or hiding the key of knowledge 
from such a free people! 
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[he American Bar Association in 
1886, after a thorough debate, de- 
clared itself in favor of the proposi- 
tion that ‘‘the law itself should be 
reduced, as far as its substantive 
principles are settled, to the form of 
a statute’’ While this vote was not 
directly in favor of general codifica- 
tion, the debate and the vote on 
the amendments to the resolution 
showed quite a majority in favor of 
partial codification. The association 
has not only approved of the work 
of its Committee on Uniform State 
Laws, in attempting to introduce 
the code on “ Bills and Notes”’ but 
contributes from its fund for that 
purpose. 

When the Negotiable Instruments 
Act passed Congress by a_ unani- 
mous vote, debate ceased when a 
member informed the House that it 


FOREIGN COMMERCE 


The foreign commerce of the United States 
in the fiscal year just ended is larger than in any 
The total of im- 
ports and exports as shown by the Department 


preceding year in its history. 


of Commerce through its Bureau of Statistics 
is, for the year 1903, $2,445,610,417 against 
$2,310,937,156 in the year 1900, which was con- 
sidered the banner year prior to 1903. 
are larger than in any preceding year, and ex- 


Imports 


ports are larger than in any preceding year save 
in the exceptional year 1901. The imports for 
the first time crossed the billion dollar line, the 
total being $1,025,619,127, and the exports for the 
second time crossed the 1400 million line, being 
$1,419,991,290, or, practically, $1,420.c00,000. 
The single year in which the value of exports 
exceeded those of 1903 is the fiscal year 1go1, 
when the total was $1,487,764,991. The imports 
exceeded those of 1893 by about $159,000,000 
and the exports exceeded those of 1903 by about 
$572,000,000. The imports, therefore, have in- 
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had the sanction of the American 
Bar Association. 

But for the very reason that a 
good code is one of the “ best of 
things,’’ a bad code is one of the 
worst and the very wide and careful, 
as well as minute criticism which 
every code of law ought to receive 
before it is proposed or passed as 
law the bar associations and law 
schools of the country are best fit- 
ted, next after business men them 
selves, to give. 

I had hoped to suggest the great 
advantages of an Anglo-American 
Code on Commercial Law and the 
admirable theme it would afford for 
a branch of the great lawyers con- 
gress of 1904 at St. Louis. But the 


theme is too vast and I have already 
trespassed too 
patience. 


long upon your 
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creased 18.4 per cent. during the decade and 
exports have increased 67.5 per cent. during the 
same period. 

Comparing the figures of 1903 with those at 
decennial periods at earlier dates, it may be said 
that the imports of 1853 were $263,000,000; 
those for 1863, $243,000,000; those for 1873, 
$642,000,000 ; for 1883, $723,000,000; for 1893, 
$866,000.000; and for 1903, $1,025,000,000. 
The exports of 1853 were $203,000,000; those 
for 1863, $204,000,000 ; for 1873, $522,000,000 ; 
for 1883, $823,000,000; for 1893, $847,000,000 ; 
and those for 1903 were within a fraction of 
$1,420,000,000. Imports of 1903, therefore, are 
almost four times those of 1853, while exports 
for 1903 are practically seven times those of 1853. 

Figures for eleven months ending with May, 
1903, show that the growth of importation is 
very largely in materials for use in manufactur- 
ing, the increase being $62,000,000, or an advance 
of about 20 per cent. over last year. 
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INDORSEMENT BY PERSON 


In the course of commercial trans- 
actions it sometimes happens that a 
check or bill or note, drawn payable 
to the order of a specified person 
falls into the hands of another per- 
son of the same name by whom it 
is indorsed and negotiated for value, 
and in some instances paid by the 
drawee or maker. The rule has been 
established in such cases that the 
indorsement of a person of the same 
name as the payee, not being by 
the real payee to whom payment 
was intended, is a forgery and spur- 
ious, conferring no title to the in- 
strument upon the innocent pur- 
chaser, and making payment by the 
drawee of a check or bill so in- 
dorsed, unauthorized or invalid. 
Many bankers think such a rule is 
unjust; that when a check payable 
to the order of John Smith, for ex- 
ample, is indorsed by and paid toa 
person of that name, the paying 
bank cannot be expected to know 
which of all the numerous John 
Smiths the drawer intended to re- 
ceive payment, and that payment 
to any John Smith should be valid; 
or that purchase of the instrument 
for value from any John Smith, upon 
his indorsement, should convey a 
good title to the purchaser. But 
the courts, in all the cases where 
this situation of fact has been pre- 
sented to them, have held otherwise. 

The first case of the kind arose in 
England in 1790.* A bill of ex- 
change had been drawn upon Young 
payable to ‘‘ Henry Davis or order.” 


* Mead v. Young, 4 Term Rep. 28. 


OF SAME NAME AS PAYEE. 


It was put in the foreign mail by 
the drawer enclosed in a letter to 
Henry Davis, and got into the hands 
of another Henry Davis. Young ac- 
cepted the bill and when the wrong 
Davis desired Mead to discount it, 
the latter made application to Young 
to know whether or not it was his 
acceptance, and upon receiving an 
answer in the affirmative, coupled 
with an assurance that it was a 
good bill, he discounted it, not know- 
ing the Henry Davis from whom he 
took it. Mead sued Young the ac- 
ceptor, and the latter defended on 
the ground that Henry Davis who 
indorsed it to Mead was not the real 
Henry Davis in whose favor the bill 
was drawn. One of the justices was 
in favor of allowing Mead to re- 
cover on the ground that to hold 
otherwise would put an unsuperable 
clog on this species of paper; but 
the majority of the court held it 
was competent for the acceptor to 
give evidence that the person who 
indorsed it to the payee was not the 
real payee, though he was of the 
same name. 

In this case, we see, an indorse- 
ment by a man named Henry Davis, 
of a bill payable to order of Henry 
Davis, but not intended by the draw- 
er to be paid to the Henry Davis 
who indorsed it, is held to be a spur- 
ious indorsement, not conveying title 
to a purchaser, nor right to collect 
from the acceptor, even though the 
acceptance was made before the pur- 
chase and the acceptor said it was 
a good bill. 
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The first recognition in this coun- 
try of the view thatan indorsement by 
a payee of the same name, but not 
the payee intended by the maker of 
the instrument, is invalid and non- 
title conveying was in New Hamp- 
shire in the year 1822.* The court 
held that a note payable to Moses 
Foster or order, cannot be sued on 
by one to whom it has been nego- 
tiated by Moses Foster unless in- 
dorsed and negotiated by the same 
Moses Foster who was intended to 
be the payee. 

In New York the same rule was 
recognized in case of a check paid by 
a bank upon the indorsement of a 
person of the same name as the 
payee, but not the payee intended.t 
One Hurd residing at Perrysburg, 
New York, was indebted to Charles 
F. Graves of Mendota, Illinois, and 
for the purpose of paying him he 


purchased from a banker at Fredonia, 
a draft on the American Exchange 
Bank of New York payable to the 


order of Charles F. Graves. Hurd 
mailed the draft to Graves in a let- 
ter addressed to him at La Salle, 
Illinois, fifteen miles from Mendota. 
After mailing the letter, Hurd learned 
he had misdirected it and procured it 
to be forwarded by the Postmaster 
at La Salle to the Postmaster at 
Mendota. The letter containing the 
draft was delivered at the Post-office 
at Mendota to a person by the name 
of Charles F. Graves in the employ- 
ment of the Illinois Central Railroad 
at Shipping Port, a place near La 
Salle, and whose Post office address 
was La Salle’ This Graves sold the 
draft at La Salle for full value to 
one Baldwin by whom it was indorsed 
to parties who presented it at the 


* Foster v. Shattuck, 2 New Hamp. 446. 


| Graves v. American Exchange Bank, 17 N. 
Y, 205. 
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American Exchange Bank in New 
York and the bank paid it in the 
ordinary course of business without 
notice of claim or interest of Charles 
F. Graves of Mendota. Afterwards 
Graves of Mendota sued the bank 
for the amount of the draft and was 
awarded a recovery. A majority of 
the New York Court of Appeals held 
that when the draft reached Mendota 
it became the property of the Charles 
F. Graves to whom it was directed 
and for him it was intended. The 
bank upon whom the draft was 
drawn paid it upon the indorsement 
of another Charles F. Graves resid- 
ing at La Salle. Such a payment, 
although made in good faith, the 
court held did not divest or impair 
the title of the true owner who had 
not seen or indorsed the paper. It 
said that a forged indorsement did 
not pass title to commercial paper 
negotiable by indorsement, nor justi- 
fy its payment, and if the indorse- 
ment of the payee’s name was not 
technically a forgery, it was, at all 
events, spurious and false, and there- 
fore equally inoperative to change 
the title. It followed the true owner 
of the draft had a right to claim it 
wherever he could find it. The bank 
having got possession of it through 
a false or forged indorsement and 
having refused to deliver it up or 
pay it to the owner, was liable for 
its conversion. Roosevelt J. dissent- 
ed, saying that where there were two 
persons of the same name and the 
payee was not designated except by 
his name, and the bank in good 
faith paid the draft on the genuine 
indorsement of a person of that 
name, though not the indorsement 
of the person intended by the draw- 
er, under these circumstances as be- 
tween the drawer who carelessly 
omitted all designation, and the 
drawee who innocently paid the wrong 
person in consequence of such omis- 
sion, the loss should fall on the draw- 
er; and that the payee could not 
occupy any better position as to 
claiming the money from the bank 
than the drawer. 
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THE EDITOR AND THE BANKER. 


READ BY JOHN A. SLEICHER, EDITOR OF “LESLIE’S WEEKLY,” BEFORE THE NATIONAL EDITORIAL 
ASSOCIATION OF THE UNITED STATES, AT ITS EIGHTEENTH ANNUAL CONVENTION, 
HELD AT OMAHA, NEB., JULY 9, 1903. 


Wealth means money, but it is 
not money until it is converted into 
cash, or credit, usually the equiva- 
lent of cash. Business men are seek- 
ing a safe process by which wealth 
can be conveniently exchanged into 
cash. The more complicated the 
method of exchange the more diffi- 
cult it becomes to obtain money for 
the uses of commerce and the great- 
er the hardships of those who have 
wealth and need money or credit, 
the greater the suffering of all. News- 
paper publishers can endure a panic 
perhaps as well as any other indus- 
trial class, but no one wants a panic 
less than we, and no members of 
society have in their power to aid 
more potentially in preventing or 
in bringing on a panic than editors, 
great and small. This is the reason 
why I depart from the customary 
usage and deal with a subject not 
ordinarily touched upon at our con- 
ventions. 

If the editor seeks a special article 
for his columns, he obtains it from 
a specialist. If he is gathering facts 
on agriculture, he talks with a 
farmer. If he is reviewing a medical 
case, he consults a physician or a 
surgeon. If he is discussing the- 
ology, he appeals to a clergyman, or 
law, to a lawyer. Why, therefore, 
in discussing business matters and 
banking, should he not consult the 
banker? How many editors in our 
smaller communities are guided in 


their utterances on financial ques- 
tions by the opinions of the local 
banker, the best financial authority 
in the place? Your local banker is 
usually one of your ablest business 
men, whose success has emphasized 
his integrity and honesty, and he is 
a safe adviser. Financial questions 
are too often made political issues, 
and the editor, ignoring the banker, 
takes his cue from the politician, 
who, probably, knows less about 
finance than any other man in the 
community, and whose contempt for 
the editor has just been shown in 
boss-ridden Pennsylvania, by the 
passage of a libel law so infamous 
that no decent citizen in the com- 
monwealth can defend it. 

Do we recall the extraordinary ef- 
fort during the closing hours of the 
last session of Congress, to pass the 
Aldrich Bili in the Senate and the 
demand for the Fowler Bill in the 
House? These measures had the 
support of representative men of both 
parties and they had opposition 
from both. They were pressed so 
earnestly because of the critical con- 
dition of our financial affairs. 

Both measures proposed to enable 
the banks in times of stress to issue 
currency more quickly and freely 
than can be done under the opera- 
tions of statutes that we have out- 
grown. National banks can issue 
currency now only on the deposit of 
government bonds as security for 
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the same. Weare rich and prosper- 
ous and we have been paying off 
our debt, which is represented by 
our bonds, so rapidly that no other 
security in the country, and perhaps 
in the world, sells at such a_ high 
price as a United States Govern- 
ment bond. If we continue to pay 
off our national debt as rapidly as 
we have been doing since the close 
of the war it will be extinguished 
within the next generation, and 
where shall we find the basis of se- 
curity for bank circulation there- 
after? The wise man does not wait 
until fire consumes his house before 
he insures it. He does not wait 
for the rain to fall before he carries 
an umbrella, and so our national 
banks have been looking forward 
with apprehension to the time when 
government bonds would not be 
available for purposes of circulation, 
and the constant effort has been to 


discover somethingas safe and conve- 
nient asa government bond to replace 
the latter as security for circulation. 

What we need of Congress is legis- 
lation to make every dollar a good 


dollar; to give us a currency not 
only elastic for expansion but also 
for contraction, adequate in volume 
to meet emergency needs like those 
arising from the moving of the crops, 
and contractible when these needs 
no longer exist. Outside of the pro- 
vision for the issuance of gold cer- 
tificates by the Treasury we have 
an inelastic currency. Our great 
centres do their banking business 
largely on credit, with checks, notes 
and drafts as evidences thereof. Not 
twenty per cent. of their exchanges 
are in cash. Remote communities, 
where banking facilities are primitive, 
must have cash for business, and 
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such communities suffer severely when 
money is tight and interest rates 
high. We need legislation that will 
prevent the hoarding of surplus money 
in the Treasury, when the people re- 
quire it for business. It ought to 
go into the banks, under proper 
safeguards, to be loaned. 

We need a currency adequate in 
volume and economical in character, 
expansible for temporary uses and 
easily redeemable when such uses no 
longer exist. We need steadier rates 
of interest and an adequate supply 
of a circulating medium, esvecially 
in districts distant from financial 
centres. There are times when we 
need more and times when we need 
less money—good times and bad 
times—but our monetary system is 
as rigid in One case as in the other, 
and, therefore, provides satisfactorily 
forneither. No other great nation tol- 
erates such an inelastic system. Why 
should we? We want no radical ex- 
periments, and thusfar have been on 
the safe side, but we can have more 
elasticity in our bank note currency 
and no less safety. 

We need to make provision for 
banks to issue additional circulation 
in emergencies, in restricted volume, 
subject to such a tax that they will 
hasten to retire the increased circu- 
lation as soon as the emergency is 
passed and thus prevent unneces- 
sary and dangerous inflation. The 
present system, under which banks 
issue their notes upon the security 
of government bonds, makes both 
the issue and retirement,of the notes 
difficult. Bonds are not obtainable 
except at high prices when additional 
notes are required, and the notes 
when issued cannot be retired, ex- 
cept to a limited extent and under 
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burdensome restrictions. Give the 
banks greater freedom, with proper 
safeguards to protect the people 
who take the notes. 

We now have our supply of money 
arbitrarily fixed, while the demand 
for it is subject to constant change 
and there is no reciprocity between 
banking and business, no adjust- 
ment of the former to the needs 
of the latter. I take it that we are 
all in favor of two of the sugges- 
tions that seem to be very generally 
concurred in, viz.: one that would 
put an end to the plan of making a 
safe deposit vault of the national 
treasury, in which government funds 
shall lie inert and idle, and that 
would require the deposit of govern- 
ment revenues, customs included, in 
national banks, under proper safe- 
guards, for use of the public; two, 
acceptance as security for govern- 
ment deposits of other first-class 


investment obligations besides bonds 


of the United States. These are two 
things that can and should be done, 
not because the banks ask for them 
but because the people need them. 

If conservative measures are not 
adopted soon a financial crisis will 
arise that will lead in the near 
future to revolutionary legislation, 
and this should always be avoided 
as a_ public calamity. Already it 
has been suggested that Congress 
may legalize the organization oi clear- 
ing houses in various localities, with 
authority to issue emergency cur- 
rency, or even that we should seek 
refuge in the discredited state-bank 
system. The mere suggestion of 
such legislation emphasizes the ur- 
gency of the case. 

Not in this generation have our 
finances been in a more critical con- 
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dition. Eminent members of the 
Senate are now consulting and are 
preparing, months before the ap- 
proaching session, to meet the re- 
quirements of an _ extraordinary 
situation. Unless substantial agree- 
ment, on conservative lines, is se- 
cured, so that Congress can act 
promptly, all business interests must 
suffer severely. It is a grave situa- 
tion, and, as editors, we have every 
right to be concerned about it. 

The question rises higher than any 
plane of politics. It involves the 
patriotism of every citizen. Where 
do we find better citizens than the 
bankers of our home communities? 
Who command the public confidence 
and respect in greater degree? To 
whom do we appeal to lead in every 
good work, to aid in our philan- 
thropies and to help uplift our civic 
pride? No banker will fail to be 
honored by a call from the editor of 
his local paper, for advice regarding 
financial legislation, and with the 
benefit of such advice the editor can 
deal more satisfactorily with fiscal 
problems than if he follows the 
whims and notions of political spell- 
binders or pays heed to the plead- 
ings of selfish partisans. 

No one is more stalwart in his 
partisanship than I am, but there 
are questions which transcend poli- 
tics and which do not belong to its 
domain. Let the editor, as a leader 
in his community, lead not only in 
party matters, but let him lead in 
every patriotic purpose and in every 
movement for the public welfare. 
Let him remember that the basis of 
a successful government, the founda- 
tion of business prosperity, is a safe, 
secure and settled banking system, 
and that the nearer the editor gets 
to the banker the better it will be for 
him and for all the best interests of 
the community in which both reside. 





LEGAL DECISIONS. 


BANKING LAW. 


|™ Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


LIABILITY OF SURETY WHERE NOTE RENEWED. 


The custom of country banks in Missouri in the matter of renewing notes. 


First National Bank of Milan v. Wells, et al, court of appeals, Kansas City, Mo., 
April 6, 1903. 


The bank sued Wells and others, maker 
and sureties, upon a promissory note for 
$3,000, taken in renewal of a sim lar note 
first given. One of the sureties signed 
the renewal several days after the others 
had signed it, and after interest had been 
paid on the renewal, and he claimed he 
was discharged, because he signed the 
note as surety at the request of the bank, 
without the consent or knowledge of the 
other makers, without any consideration, 
and without re delivery of the note. But 
it did not appear that at the time he 
signed, the original note had been sur- 
rendered, or that the renewal note was 
accepted in its stead until after he signed 
it; and the court found from the facts 
that there was no unconditional agree- 
ment entered into between the bank and 
the makers first signing, for extension of 
the time of payment, or renewal of the 
old note, but that the agreement was con- 
ditional, that the bank would accept the 
renewal if ali the parties on the old note 
should sign it. It said the payment of in- 
terest is a sufficient consideration for the 
extension of time of payment of a note, 
but does not, of itself, afford evidence of 
a contract to extend; and that the facts 
and circumstances disclosed by the evi- 


dence, and the inference to be fairly de- 
duced therefrom, made it clear that the 
bank promised to accept a renewal note 
and the interest thereon, if all the makers 
of the old note signed it. The makers 
lived at different places in the vicinity of 
the town in which the bank was located. 
It was not convenient for all of them to 
be present at the same time when renew- 
ing the note; hence it was that, when an 
arrangement was made fora renewal note, 
it was understood to be upon the con- 
dition that they all signed it, and that 
they might do so as was convenient to 
them. The original note was signed that 
way. Whatever inference may arise when 
the payee is found in possession of a note 
is repelled and rebutted by the facts and 
circumstances explanatory of that pro- 
vision in this case. 

The court further said: “ The mannerin 
which the bank is shown to have carried 
on the transaction with defendants ac- 
cords with the usual and customary prac- 
tice prevailing among the country banks. 
in this state; this practice having been 
adopted for convenience. The customers 
of such banks are most generally farmers 
and stockmen residing apart and remote 
from the towns where such banks are lo- 
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cated, and, when one of them desires a 
loan, it is the usual custom for him to go 
to his bank, and arrange for it by giving 
his note, and agreeing to have one or 
more of his neighbors, named and satis- 
factory to the bank, tocall later on and 
sign the same as sureties or indorsers; 
and when it is so signed it is accepted; 
the proceeds, less the interest being pass- 
ed to the credit of the principal, and be- 
coming subject to his check. If, when 
the note matures, the principal finds it in- 
convenient, or if he is then unable, to dis- 
charge it, he goes to the bank and _ nego- 
tiates for an extension of the time of pay- 
ment. This is done by making a new 
note for the amount, signing it, paying 
the interest, and leaving it with the bank, 
with the understanding that the sureties 
or indorsers on the old note, or others 
equally satisfactory, will later on call and 
sign such note as of the day it is dated. 
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If the latter come in and sign, then it is 
accepted, and the old note cancelled and 
delivered up. If the proposed sureties or 
indorsers are those on the old note, and 
they do not call and sign the renewal 
note, it surely cannot be that they can 
claim that the bank, by holding the re- 
newal note for their convenience, and 
until completed by them, has thereby ac- 
cepted such renewal note in lieu of the 
old one, and that they are thereby dis- 
charged from their obligation to pay the 
latter. Under such circumstances, the 
law does not imply an acceptance of the 
renewal note.” 

The court holds there is nothing in the 
evidence in this case to prove that the 
bank accepted the renewal note in lieu of 
the original, before the defending surety 
had signed the renewal, and that such 
surety was not discharged, by operation 
of law, from liability on the original. 


‘IN TRUST.” 


Merigan v. McGonigle, Supreme Court of Pennsylvania, April 20, 1903. 


An aunt deposited money in a savings 
bank in her own name “in trust for” her 
niece. The rules of the bank required 
that deposits made for the benefit of 
another should be expressed to be ‘‘in 
trust.” There was evidence that the aunt 
had declared the deposit was for the 
niece’s benefit. The aunt retained the 
pass-book until her death, and the niece 
did not know of the deposit until then. 

In an action to determine the ownership 
of the deposit, 

Held: Verdict for the niece is sus- 
tained by the evidence. The form of the 
account prima facie entitled the niece to 


the fund on the death of the depositor, 
and her claim to the fund will not be 
defeated because the evidence fails to 
show she had knowledge of the creation 
of the trust before the death of the 
depositor. 

The court says it is aware the Massa- 
chusetts decisions are in confiict with the 
rule recognized in Pennsylvania as to the 
effect of the retention of the pass-book 
by the depositor and the failure to give 
notice of the trust to the donee in cases 
of this character, but that it is sustained by 
the New York cases and the great weight 
of authority elsewhere in this country, 
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NATIONAL BANK AS GUARANTOR. 


A telegram by a national bank to another bank, sent at the instigation of its customer, 
that drafts of A upon the customer for goods shipped, will be paid, and to induce 
such other bank to cash the drafts of A, is not an enforceable security but a 
delusion, not to be relied on; in legal effect it is a contract of guaranty which is 
beyond the power of a national bank to make, therefore void and non-enforceable. 


First National Bank of Moscow, Idaho, v. American National Bank of Kansas City, 
Supreme Court of Missouri, February 18, 1903. 


One Lieuallen, of Moscow, arranged to 
ship potatoes to Clemons & Co., of Kansas 
City, and to draw drafts on the latter for 
the price. Lieuallen applied to the Moscow 
bank to cash his drafts, and that bank 
refused to do so unless Clemons & Co.’s 
bank would telegraph it to pay the drafts. 
Accordingly, the American National, of 
Kansas City, telegraphed the Moscow 
bank on May 18 and 19, 1898, as follows : 


Kansas City, Mo., May 18, 1898. 
First National Bank, Moscow, Idaho: 

Drafts of C. C. Lieuallen, drawn on C, | 
C. Clemons and Company with bills lading 
attached for three cars choice sacked | 
potatoes, valuation fifty cents per hundred 
pounds, will be paid. 





J. R. Dominick, Cashier. 


Kansas City, Mo, May 19, 1898. 
Kirst National Bank, Moscow, Idaho. 
Drafts C. C. Liueallen on C. C. Clemons 
and Company, with bills lading attached 
| for three more cars choice sacked potatoes, 
| valuation fifty cents per hundred pounds, 
| will be paid. J. R. Dominick, Cashier. 





Upon receipt of these telegrams the 
Moscow bank cashed three drafts payable 
to that bank with bills of lading for the 
potatoes shipped attached. The drafts 


were dishonored by Clemons & Co., and 
payment was likewise refused by the 
American National. 

Clemons & Co. received all the potatoes, 
sold them, and never paid for them. 

The Moscow bank thereupon sued the 
American National upon the drafts. The 
latter set up three defenses. 

1. Want of power in its cashier to send 
the telegrams ; that they were not sent in 
course of the business it was authorized 
to do, and were not intended by the 
cashier to bind the bank as surety or 
guarantor, nor to induce the Moscow bank 
to cash the drafts. 

2. That the potatoes did not come up 
to the quality agreed to be purchased. 

3. That, as a national bank, defendant 
had no power to bind itself to pay the 
drafts. 

It was admitted on the trial that Clemons 
& Co. were customers of the American 
National, and had on general deposit at 
the time it sent the telegrams more than 
enough money to pay the drafts, though 
it had not been specially set apart for 
that purpose; and that Clemons & Co, 
afterwards gave the American National a 
bond of indemnity against loss, and em- 
ployed counsel, and were defending the 
case at their own expense. 

The Moscow bank recovered judgment 
in the trial court. Afterwards the court 
granted a new trial, assigning as a reason 
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that it erred in refusing defendant’s 
instructions as demurrer to the evidence 
and in refusing defendant’s instruction 
requesting the court to find for the de- 
fendant. 

The Moscow bank appealed from the 
order granting anewtrial. The Supreme 
Court of Missouri affirms the order, for 
the reason that the contract sued on is 
void and the Moscow bank is not entitled 
to recover. 

It declares that the rule adopted by the 
courts of the United States is that a 
national bank has no power, either with 
or without a sufficient consideration, to 
agree or bind itself that a draft of A upon 
B will be paid ; that such agreement is a 
mere guaranty, and is not within the 
powers conferred upon such banks ; and 
that, when sued upon such a contract, the 
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bank can successfully interpose a defense 
of ultra vires. 
The court says it will be readily under- 


‘stood that this rule does not prohibit 


national banks from issuing certified 
checks; but this is very different from 
entering into a contract of guaranty. 

The court further says: “It will be of 
no profit in this case to consider the rules 
of law adopted by the several states 
bearing upon the power of banks organ- 
ized by authority other than the federal 
government to enter into such contracts, 
or to interpose the defense of ultra vires 
after the other party to the contract has. 
fully performed it, for the decisions of 
the federal courts treat all such contracts 
as void and unenforceable as to national 
banks, and this court is in duty bound to. 
defer to those federal decisions.” 


NOTE—PART PAYMENTS 


Coulter et al v. Bank of Clear Creek County, Court of Appeals of Colo., May 11, 1903. 


A case illustrating the futility of a bank 
officer indorsing part payments made by 
the makers of a note, which keep it alive 
and prevent the statute of limitations 
from outlawing it, unless he can personally 
remember who made the payments, is 
Coulter et al v. Bank of Clear Creek 
County, decided by the Court of Appeals 
of Colorado, May 11, 1903. 

The bank sued two makers upon a note 
which became due more than nine years 
before the commencement of the action. 
Certain payments were indorsed upon it, 
the last within the statutory period, and 
the bank sued the makers for the residue 
of the note. They both denied the pay- 
ments and contended the note was out- 
lawed. 

The assistant cashier of the bank was 
the only witness in its behalf. He testi- 
fied the indorsements of payments on the 
note were in his handwriting ; that none 


of the payments were made by the maker 
Richardson, and that they must have been 
made by the maker Coulter, because they 
were not made by Richardson ; but that 
he had no personal knowledge as to who- 
made them. Each of the makers testified 
positively that he had never paid any 
money on the note. 

A judgment in favor of the bank is 
reversed by the court of appeals, which 
says: 

‘It is provided by the statute that no 
indorsement or memvrandum of payment 
written on a promissory note shall be 
sufficient proof of payment to avoid the 
bar (Mills Ann. St., § 2921). These in- 
dorsements did not prove themselves, and 
it was incumbent upon the plaintiff (bank) 
to show that they were memoranda of 
payments actually made by some one of 
the defendants, or by his authority. There 
was no such proof.” 
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LIABILITY OF INDORSERS. 


Sufficiency of proceedings upon dishonor to hold indorsers, sued in Wisconsin, upon 
a note governed by the law of Indiana. 


Second National Bank of Richmond, Ind., v. Smith, et al, supreme court of Wisconsin, 
May 8, 1903. 


The Second National Bank of Rich- 
mond, Ind., brought an action in the cir- 
cuit court Milwaukee county, against A. 
E. Smith and H. Herman, of Milwaukee, 
as indorsers of a negotiable promissory 
note, dated at Milwaukee, but executed, 
negotiated and made payable in Indiana, 
and concededly an Indiana contract. 

The bank introduced the note in evi- 
dence, with. certificate of protest of an 
Indiana notary which also certified as to 
notice of dishonor as follows: 


“And Ido hereby certify that notice 


of the protest of the before-mentioned 
note was served upon the maker and _in- 
dorsers of said note in the following man- 
ner, to wit: By depositing a copy of such 
notice in the post-office at Richmond, 
addressed to each—the maker, C. E. 
Loss & Co., at Chicago, Illinois, and the 
indorsers, A. E. Smith, Milwaukee, Wis., 
and H. Herman, Milwaukee, Wis.” 

The bank also introduced the evidence 
of the notary who made the protest, to 
the effect that he mailed to each of the 
defendants notices of such protest, De- 
cember 20, 1900, not stating the contents 
of the notices. The bank also introcuced 
in evidence the statutes of Indiana show- 
ing that notarial certificates are presump- 
tive evidence of the facts stated where 
the notary is, by law, authorized to cer- 
tify such facts; also showing the allow- 
ance of days of grace. 

The trial court directed a verdict for 
the defendants, indorsers, because it was 
of opinion that the evidence was insuffi- 


cient to show that notice of dishonor had 
been given the indorsers. 

On a subsequent day, satisfied that this 
direction was erroneous, it set aside the 
verdict and granted a new trial. 

This final ruling granting a new trial 
is reviewed by the supreme court of Wis- 
consin, and sustained. The court says: 

‘*The note itself, though dated in Wis- 
consin, was actually executed, negotiated, 
and made payable in Indiana; and lence, 
there being no other controlling circum- 
stances in evidence, it must be considered 
an Indiana contract. The laws of Indiana 
therefore control upon all questions re- 
lating to the constructfon and legal ef- 
fect of the contract, while the laws of the 
forum (i, e., the laws of Wisconsin) con- 
trol as to the form of the remedy, the 
conduct of the trial, and the rules of evi- 
dence. 

“Applying this principle to the present 
case, the result is that the law of Indiana 
controls as to days of grace and the man- 
ner of giving notice of dishonor to the 
indorsers, while the law of Wisconsin 
controls as to the kind and sufficiency of 
the evidence necessary to prove notice of 
dishonor. The laws of Indiana which 
were introduced in evidence proved con- 
clusively that days of grace were allowed 
in that state, and hence it appeared that 
demand of payment was made on the 
proper day, to wit, the 2oth day of De- 
cember, which was the last day of grace. 

“No statute or decision of the state of 
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Indiana was introduced, however, show- 
ing what notice of dishonor was required 
by the law of that state to fix the liability 
of an indorser. In the absence of such 
proof, the presumption is that the law of 
Indiana is the same as the law of Wiscon- 
sin. By section 1678-25, c. 356, p. 720, 
Laws 1899 (the Negotiable Instruments 
Law), the notice may be written or oral, 
delivered personally or by mail, and may 
be in any terms which sufficiently identify 
the instrument, and indicate that it has 
been dishonored; and by section 1678-26 
of the same law, a written notice need 
not be signed, and may be helped out by 
a verbal notice; nor does a misdescrip- 
tion of the instrument invalidate it, unless 
the party is actually misled. 

‘* By the law of both states, the official 
certificate, under the seal of a notary who 
protests a bill or note, is presumptive evi- 
dence of the facts therein stated. Rev. 
St. Wis. 1898, § 176; Burns’ Rev. St. Ind. 
1894, § 8040. There can be no question, 
therefore, of the admissibility of the no 
tary’s certificate in the present case, nor 
of its presumptive effect as evidence. 

“It is argued, however, that the officer 
has not certified as to the contents of the 
notice, and that hence there is no_ proof 
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that any proper notice was mailed. Sec- 
tion 176, supra, provides that the notary 
shall set forth in his certificate the con- 
tents of the notice. As has been seen, 
all that the law now requires as to the 
notice is that it shall identify the instru- 
ment, and state that it has been dishonor- 
ed, and the question is whether the certifi- 
cate of the notary in the present case 
shows that the notice mailed by him filled 
these requirements. We think it does. 
The certificate fully shows that the note 
itself was presented, that payment there- 
of was refused, and that it was protested. 
It then states that notice of the protest 
of ‘the before-mentioned note’ (i. e. the 
note of which a copy is attached) was 
served on the indorsers by depositing 
copies of the notice in the post office. 
The only reasonable construction that 
can be given to this certificate as to the 
notice is that it was a notice that (the be- 
fore-mentioned note) was duly protested 
for non-payment. If the notice was to 
this effect, then it certainly identified the 
instrument, and indicated that it had 
been dishonored. We think, therefore, 
that the certificate sufficiently states the 
contents of the notice served.” 


TAXATION OF NATIONAL BANK SHARES. 


Inclusion of United States bonds in fixing value, is lawful. 


National State Bank v. Burlington, supreme court of lowa, April 8, 1903. 


In fixing the value of shares of stock 
in national, state or savings banks for 
the purposes of taxation, the value of 
United States bonds, owned by the banks, 
may be included. 

The taxation of national bank shares 
in this manner is substantially the same 
as that authorized with reference to 
state and savings banks, and there is 


no discrimination against the national 
banks. 

The taxation of private banks and 
bankers on the aggregate value of the 
property invested in the business, does 
not constitute a discrimination against na- 
tional banks, though United States bonds 
are considered as exempt and deducted 
from the aggregate of stocks and bonds. 
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check received for horse and cannot apply proceeds of horses to previously 
existing debt of checkdrawer, as against checkholder—Check an assignment in 


Nebraska. 


Falls City State Bank v. Wehrlie, Supreme Court of Nebraska, March 4, 1903. 


1. The payee of a check has a right of 
action against the drawee if the latier has 
funds to meet it when it is presented. 

2. Evidence held sufficient to sustain 
a finding that there was an agreement by 
the bank to honor checks to be given in 
payment for a car load of horses by the 
drawers. 

3. An agreement to honor checks for a 
car load of horses, the drawee bank to 
be secured by a draft and bill of lading 
on their shipment, held valid, and the 
bank liable for the payment of the checks, 
it having sufficient funds for such purpose 
derived from the draft. 

4. It is no objection to such an agree- 
ment that the drawers were already in- 
debted to the bank on other transactions. 


(Syllabus by the Court.) 


Commissioners’ opinion. Department 
No. 1. Error to district court, Richard- 
son county; Letton, Judge. 


Action by John Wehrlie against the 
Falls City State Bank. Judgment for 
plaintiff, and defendant brings error. 
Affirmed. 


Hastincs, C. The first error com- 
plained of in this case is that the bill of 
particulars, originally filed in justice 
court, and on which by agreement 
the case was subsequently tried on appeal 
in the district court, does not state a 
cause of action. The petition alleges 
that the defendant bank is a corporation; 
that on May 16, rgo1, the plaintiff, Wehr- 
lie, sold to M. A. and Jacob Miller, doing 


business in the nameof M. A. Miller, a 
horse for $78; that the Millers shipped 
the horse to St. Louis, and deposited with 
defendant for plaintiff's use $78 as the 
proceeds of the sale, and that the defend- 
ant bank agreed to pay plaintiff the amount 
on Miller's order; that the Millers, fath.r 
and son, gave their check in the name of 
M.A Miller in plaintiff's favor for the 
amount; that it was presented, and pay- 
ment by defendant refused; that the de- 
fendant holds the said sum of $78, the 
proceeds of said sale of plaintiff's horse 
so deposited by the Millers, for plaintiff’s 
use anc benefit, and is indebted to the 
piaintiff inthe sum of $78 and interest, 
and $3 protest fees upon the check. 

Defendant admitted its incorporation, 
and denied the other allegations of the 
bill of particulars, It claims that there 
is no privity of contract between plaintiff 
and defendant, and no cause of action is 
alleged for that reason, We are unable 
to hold to this contention. It is well set- 
tled in this state that the payee of a check 
has a right of action against the drawee 
for the amount if the money is still there. 
Fonner v. Smith, 31 Neb. 107, U. P. R.R. 
Co. v. Metcalf, 50 Neb. 461; Columbia 
National Bank v. German National Bank, 
56 Neb. 807. There seem to be facts 
enough alleged to justify the bringing of 
an action by the payee of this check. He 
alleges that the money, expressly de- 
posited to pay it, is still in the bank. 

It is next claimed that the allegations 
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and proof do not agree. The basis of 
this claim is the fact that among the alle- 
gations of the bill of particulars is that 
the horse was sold in St. Louis, and the 
proceeds of the sale, in the sum of $78, 
deposited with the defendant. The evi- 
dence discloses that the horse was bought 
May 16th, $2 paid in money, and $78 by 
the check on the bank dated May 18th, 
and the horse had been shipped nowhere. 
The check designated no particular fund 
out of which it was to be paid. It is 
urged—and is probably the real question 
in the case—that the evidence does not 
disclose any agreement on part of the 
bank to pay this check out of proceeds of 
sale of this horse or any other horse. 
Stress is laid by counsel on the proposi- 
tion that the name of the plaintiff, Wehr- 
lie, was never mentioned between the 
Millers and the bank in their negotiations 
with regard to the shipment of these 
horses. This seems to be true, but there 
clearly was an understanding between 
the Millers and the cashier of the bank, 
Greenwald, that they might check on the 
bank in payment for a car load of horses, 
and turn in a draft and bill of lading of 
the horses in settlement for the checxs. 
The horses were bought, and the Millers 
drew checks on the defendant bank to the 
amount of $2,175.50. When shipment 
was made, a draft for $2,200 and a bill of 
lading were turned over tothe bank. The 
bank had paid only a small number of the 
checks. As soon as it was informed that 
the $2,200 draft had been paid, it refused 
to cash any more checks, and applied the 
remaining proceeds of the draft to the 
payment of some claims it held against 
the Millers. At the time the $2, 200 draft 
was drawn the amount of the outstand- 
ing checks drawn in purchase of the car 
load of horses was computed, and a state- 
ment, whose correctness is not disputed, 
was given by the Millers to the cashier 
of the bank, Greenwald. The bank claims 
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that the Millers’ account before any- 
thing was checked for this car load of 
horses, was overdrawn about $3,000. It 
is claimed that any arrangement to per- 
mit their checking would be an agree- 
ment by the cashier to allow an overdraft 
on the bank, and could not be upheld. 
It is urged that the cashier had no au- 
thority to make any such agreement that 
the Millers might draw on the bank with- 
out funds, and that whatever arrangements 
were made were void. 

It is also urged that even if the agree- 
ment to honor these checks for horses 
was made by the cashier, Greenwald, it 
did not give to the payee a right to bring 
an independent action for the payment of 
the check; that, at the most, the proceeds 
of the horses purchased in this manner 
would be only a trust’ fund for the pay- 
ment of all the checks issued for horses 
on the strength of such agreement; and 
that the money could only be reached by 
a suit in equity brought by some benefi- 
ciary of the trust to vindicate his own 
right and that of all the rest. In fact, 
the defenses in this case are, in the first 
place, that the cashier of the bank never 
entered into such an arrangement as is 
claimed; that the arrangement, if there 
was one, was not exoressly for the bene- 
fit of the plaintiff, Wehrlie; that the ar- 
rangement, if made, was void because 
providing for an overdraft, and therefore 
beyond the cashier’s authority; and,finally, 
that the arrangement in no event carried 
the right to sue at law ina justice court, 
but only gave a right in equity to the 
owners of the horses. 

This first claim of the defendant bank 
was found against it by the trial court, and 
we see no occasion for disturbing its find- 
ing. There was certainly an arrange- 
ment between the bank’s cashier and the 
Millers that they might buy a car load of 
horses, pay for them by checks on the bank, 
and settle for these checks by turning in 
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a bill of lading and draft for the proceeds 
of the horses when sold in the market. 

As to the second point, whatever might 
be the rule of law as to a simple agree- 
ment to permit a party to overdraw his 
account, it seems clear that it was com- 
petent for the cashier to agree to advance 
money to the Millers to pay for a car load 
of horses under an arrangement for se- 
curing the bank by draft for the proceeds 
accompanied by the bill of lading. At 
all events, such transactions are made 
daily, and the fact that the Millers were 
already overdrawn at the bank, as a re- 
sult of previous dealings, would not affect 
the right to maintain this action. 

The third point, that there was no right 
to sue at law, cannot be sustained if the 
agreement thatthe Millers might check 
out for these horses is upheld. The cases 
before cited amply uphold the doctrine 
that in the state of Nebraska the payee 
of a check has a legal action against the 
drawee as long as the latter has funds 
subject to the check. 

In our view of the case, the agreement 
that the Millers might check was equiva- 
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lent to putiing the amount of money ne- 
cessary to purchase this car load of horses 
to their credit for that purpose, and until 
it was drawn out for that purpose, or the 
horses otherwise paid for, it would be 
there. There is no claim that the money 
has been drawn out for this purpose or 
for any other, nor that there is any un- 
certainty as to the amount of the out- 
standing checks given for horses, or as to 
the persons to whom they are payable. 
The bank, after making the arrangement 
and getting the $2,200 draft, applied its 
proceeds, so far as they were not already 
paid upon checks, to the satisfaction of 
its own previously existing claim. If it 
be granted, as we think it must, that the 
finding as toan agreement to honor this 
check, and to have as a fund for its ulti- 
mate payment the $2,200 draft should be 
upheid, then the judgment of the district 
court is right. 


Kirkpatrick and Lobingier, CC., concur. 


Per Curiam. For the reasons stated in 
the foregoing opinion, the judgment of 
the district court is affirmed. 


TRANSACTING BUSINESS AFTER CORPORATE EXISTENCE 


ENDED. 


Citizens’ Bank of Clinton v. Jones, supreme court of Wisconsin, April 17, 1903. 


The Wisconsin banking law provided 
(Rev. St. 1898 § 2024, sub-sec. 21): ‘‘No 
person or association shall commence or 
carry on the business aforesaid until such 
person or asscciation shall have complied 
with the provisions of this act.” Also 
(Rev. St. § 1764): “all corporations whose 
term of existence shall expire by their 
own limitation * * * _ shall neverthe- 
less continue to be bodies corporate for 
three years thereafter for the purpose of 
prosecuting and defending actions and 
of enabling them to settle and close up 


their business, dispose of and convey 
their property and divide their capital 
stock, and for no other purpose.” 

The corporate existence of a bank ex- 
pired in 1887. A note and mortgage were 
executed to it in 1896. The note and 
mortgage were transferred to a new cor- 
poration which brought an action to fore- 
close. 

Held: the mortgagor was estopped 
from maintaining that the mortgagee had 
no corporate existence at the time the 
note and mortgage were executed. 
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INDORSER’S WARRANTY OF GENUINENESS. 


First National Bank of Mt. Vernon, Ohio, v. First National Bank of Lincoln, 
Ills., supreme court of Ohio, March 2, 1903. 


A promissory note was executed as 
follows: 


LINCOLN, ILL., AZarch 7, 1897. | 
One month after date 1 promise to pay to | 
the order of Mrs. C. A. Rowley and | 
FS. Rowley two thousand and fifty-six | 
dollars at the First National Bank of 
Lincoln, 111. 
$2.056. 


Frank Frorer. 





This note was indorsed : 


C. A. Rowley (forged signature) 

FS. Rowley. 

3 Jerome Rowley. 
Pay First National Bank, Lincoln, Jil., 


or order, 
First National Bank, Mt. Vernon, Ohio, 
Fred. E. Sturges, President. 


The Lincoln bank received the note in 
due course of business, collected it of the 
maker, and paid the amount to the Mount 
Vernon bank. 

Then Mrs, Rowley, alleging her in- 
dorsement was forged, sued the maker in 
the circuit court of Logan county, Ill. for 
one-half of the proceeds of the note, which 
belonged to her, and recovered judgment. 

Then the maker, looking to the Lin- 
coln bank as warrantor of genuineness, 
notified it in writing of the forgery, and de- 
manded of that bank the amount of Mrs. 
Rowley’s judgment. 


The Lincoln bank thereupon notified 
the Mount Vernon bank of that demand, 
and that it would require the Mount Ver- 
non bank to protect the Lincoln bank, 
and make good any sum it might have to 
pay the maker on his demand. 

The Mt. Vernon bank refused to pay 
the amount demanded, either to the Lin- 
coln bank or the maker, and the Lincoln 
bank refused to pay the amount demand- 
ed to the maker. 

The maker, thereupon, sued the Lin- 
coln bank to recover the amount of the 
Rowley judgment. The Lincoln bank 
gave notice of the suit to the Mt. Vernon 
bank, furnishing it a copy of the declara- 
tion, and requesting it to appear and 
make such defense as it might desire in 
view of its liability to the Lincoln bank 
by reason of its warranty of genuineness, 
and afterwards, gave the Mt. Vernon 
bank timely notice of the day of trial; 
but the Mt. Vernon bank did not appear 
or defend. 

The maker obtained judgment against 
the Lincoln bank for $1,166.81 and costs 
of suit. 

The present suit is by the Lincoln bank 
against the Mount Vernon bank to recover 
that amount. The Mt. Vernon bank an- 
swered denying the indorsement of C. A. 
Rowley was a forgery, and averring it 
genuine. The Lincoln bank demurred 
to the answer. The demurrer was sus- 
tained. [he Mount Vernon bank not 
desiring to answer over, a judgment was 
rendered against it in favor of the Lin- 
coln bank forthe amount claimed. The 
Mount Vernon bank took the case to the 
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supreme court, wherein the judgment is 
affirmed. ‘The court holds: 

1. One who indorsers and delivers a 
negotiable promissory note in the vsual 
course of business thereby undertakes 
that the signatures of all prior indorsers 
are genuine, 

2. In an action brought upon that 
undertaking by an indorsee to recover 
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the amount which he has been adjudged 
to pay in consequence of the forgery of 
the signature of a prior indorser, the plain- 
tiff having given to the defendant timely 
notice of the pendency of the suit in 
which such judgment was recovered, and 
an opportunity to defend, such former 
judgment is conclusive with respect to 
the forgery. 


SAVINGS BANK DEPOSIT. 


Payment to wrong person after depositor’s death—Due care does not exonerate bank. 


Mahon v. South Brooklyn Savings Institution, New York court of appeals, April 
28, 1903. 


Action by the legal representative of 
Ann Caldwell, deceased, to recover $500 
to her credit in the savings bank, paid by 
bank after her death to Bridget O'Reilly. 

The evidence tended to prove a gift 
causa mortis to Bridget O'Reilly, but the 
finding of fact below, binding on the court 
of appeals, was that no such gift existed. 

The bank offered evidence tending to 
show that it exercised due care in making 
the payment. This evidence was exclud- 
ed. Thecourt of appeals sustains this 
and holds the bank responsible. It says: 

‘The evidence thus offered and ex- 
cluded is to be considered in connection 
with the by-laws of the defendant re- 
ceived in evidence, which, so far as mater- 
ial to this discussion, provide that: “ On 
the decease of any depositor the amount 
standing to the credit of the deceased 
shall be paid to his or her legal represen- 
tatives. * * * Although the institu- 
tion will endeavor to prevent frauds and 
impositions, yet all payments made to 
persons producing the pass-book issued 
by it shall be valid payments to discharge 
the institution.” 

We think the evidence was properly 
excluded. The rule of diligence invoked 


by the defendant bank applies only to the 
case of a living depositor. When, through 
a depositor’s carelessness, his bankbook 
gets into the hands of a third person, who 
presents it to the bank, the latter may 
show its careand diligence in making 
payment to the person presenting the 
passbook, and thus protect itself against 
a second demand for payment by the 
careless depositor. But this by-law, 
which is designed to protect the bank in 
such a case, must be read in connection 
with the other by-law, which provides 
that after the depositor’s death payment 
must be made ‘‘ to his or her legal repre- 
sentatives.” This latter by-law is for 
the protection of the depositor, who could 
no longer protect himself, and therefore 
the bank was bound to see that payment 
was made to the proper person. Pay- 
ment to any other person was made at 
the bank’s peril. This is the rule laid 


down in Farmer v. Manhattan Savings 
Institution, 60 Hun, 465, followed in the 
case at bar on a former appeal in Pod- 
more v. Institution, 48 App. Div. 221, 
and which we now approve. 

The judgment herein should be af- 
firmed, with costs.” 
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THE RIGHTS OF HOLDERS OF CHECKS. 


An interesting case arising under the Negotiable Instruments Law of Massachusetts 
involving two checks in which it is held (1) that the payee of a check may be a 
holder in due course under the. Negotiable Instruments Law so as to enforce 
payment from the drawer, where the one to whom the check is handed for deliv- 
ery to the payee, pays his own debt to the latter therewith, instead of the draw- 
er’s debt; and (2) a check taken with blank unfilled, is an incomplete instrument 
and enforceable only according to the actual authority given by the drawer to 


fill the blank. 


The Boston Steel & Iron Co. sued Jen- 
nie D, Steurer fora balance due for work 
on her house. She claimed credit for 
$200 and $400, being the amount of two 
checks drawn by her, the proceeds of 
which were received by the steel company, 
under the following circumstances: 

The check of $200 was drawn payable 
to the steel company, and given to her 
husband to deliveras part payment, but 
he paid it to the steel company in pay- 
ment of an indebtedness of his own, 

As to the check of $400, Mrs. Steurer 
claimed she paid it to the manager of the 
steel company at her house; but the 
manager’s story was that the check was 
brought to him by Mrs. Steurer’s hus- 
band, signed in blank, and he filled it up 
for $400, and applied it on the husband’s 
debt. 

The trial court refused to allow Mrs. 
Steurer credit for either of the checks. 

‘ The supreme court,* reviewing the 
case, holds that as to the $200 check, 
Mrs Steurer cannot claim credit there- 
for, as the steel company received it, as 
a holder in due course, for the debt of 
her husband; but it sends the case back 
for a new trial as to the $400 check. Under 
the Negotiable Instruments Law, if the 
blank in the check was unfilled when it 
was delivered to the steel company, its 





* Boston Steel Co. v. Steurer, Mass. supreme 
court, March I1, 1903. 


rignts depend upon the authority given 
by the drawer to fill the blank. 
Following is the decision of the court: 


PAYEE A HULDER IN DUE COURSE. 


A check payable to the plaintiff is 
handed by the drawer to her husband, to 
be delivered by him to the piaintiff in 
payment of a debt to become due from 
the drawer of the check to the payee, and 
is fraudulently handed by the husband to 
the payee of the check in payment of a 
debt due from him to the payee, and is 
accepted by the payee in good faith in 
payment of that debt. In such a case the 
payee of the check is a bona fide purchas- 
er of the check for value, without notice, 
and the drawer could not set up her hus- 
band’s fraud in defense of the check, nor 
maintain an action for money had and 
received after payment of it on discover- 
ing the fraud. 

The fact that the plaintiff is the payee 
of a negotiable security does not prevent 
him from becoming a bona fide purchaser 
of it, with all the rights incident to a 
purchaser for value thereof without notice. 
That was decided in Watson v. Russell 
(3 B. & S. 34), and affirmed in the ex- 
chequer chamber in the same case (5 B. 
& S. 968). To the same effect is Poirier 
v. Morris, 2 E. & B. 89, and Nelson v. 
Cowing, 6 Hill, 336, 339. Munroe v. 
Bordier, 8. C. B. 862, and Armstrong v. 
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American Bank, 133 U. S. 433, 453, seem 
to go on this ground. Fairbanks v. Snow, 
145 Mass. 153, might have been decided 
on this ground, but was disposed of on 
common law principles. 

That payment of the pre-existing debt 
makes the plaintiff a purchaser for value 
in this commonwealth was settled law be- 
fore the negotiable instruments act was 
enacted. 

The checks in question in the case at 
bar were given after the negotiable in- 
struments act (St. 1898, c. 533; Rev. 
Laws, C. 73) went into effect, and are 
governed by its provisions. 

The plaintiff is a holder in due course 
of the $200 check, within Rev. Laws, c. 
73, $69. This section is taken from sec- 
tion 29 of the bills of exchange act of 
1882, and Watson v. Russell is cited in 
Chalmers, Bills of Exchange (5th Ed.) 
89, asan example of a person who is a 
holder in due course within that section. 
It was stated by Lord Russell in Lewis v. 
Clay, 67 L. J. Q. B. 224, that a payee of 
a promissory note cannot be a holder in 
due course within section 29 of the Eng- 
lish bill of exchange act of 1882, In 
Hardman v. Wheeler [«go2] 1 K. B. 361, 
372, it was pointed out that this statement 
of Lord Russell was obiter, and it was 
also pointed out that in that case, as in 
Lewis v. Clay, it was not necessary to 
pass on that point. The case of Watson 
v. Russell, 3 B. & S. 34, 5 B. & S. 968, 
does not seem to have been before the 
court in either of these cases; and in 
neither case does the court seem to have 
taken into consiceration the practice of 
a check being procured drawn by another 
to be used in paying a debt due from the 
person procuring the check to the per- 
son to whom the debtor has had the check 
made payable. The practice is recog- 
nized in the case of foreign bills of ex- 
change, and the person procuring the bill 
is known technically as the “ remitter” of 
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it. See Munroev. Bordier, 8 C. B. 862, 
where it was held that the payee of a 
foreign bill, who took it from the remit- 
ter of it for value, was a bona fide pur- 
chaser for value; and this rule was ap- 
plied in Watson v. Russell, 3 B. & S. 34, 
in case of a check. In our opinion, a 
check received by the payee named in it, 
in payment of a debt due from the remit- 
ter of the check, is a hulder in due course 
within section 69 of the negotiable in- 
struments act (St. 1898, c. 533; Rev. 
Laws, c. 73), even if we should follow 
the decision made in Hardman v. Wheel- 
er [1902] 1 K. B. 361, and hold that a 
payee never can be a holder in due 
course to whom the bill has been “ nego- 
tiated,” within the last clause of section 
31 of our act (Rev. Laws, c. 73) which is 
taken from section 20 of the English bill 
of exchange act of 1882 (45 & 46 Vict. c. 
61).  Therule that payment of a pre- 
existing debt is value was adopted in 
Rev. Laws, c. 73, § 42. 

RIGHTS OF TAKER OF UNFILLED INSTRU- 
MENT DEPEND UPON AUTHORITY TO 
FILL BLANK, 

So far as the check for $400 is con- 
cerned if the defendant's story were found 
to be true, namely, that she handed the 
check to the plaintiff’s manager at her 
house, this check would stand on the 
same footing as the other. But the story 
of the plaintiff’s manager was that the 
check was brought to him by the defend- 
ant’s husband, signed in blank by the de- 
fendant, and that it was filled up by him 
for the sum of $400, with the husband’s 
consent. We assume, in favor of the 
plaintiff, that this is to be interpreted to 
mean that the only blank in the check 
when it was brought to the plaintiff's 
manager by the defendant’s husband was 
in the amount for which it was to be 
drawn. It has been held in England that 
such a piece of paper is not a check; 
that one who buys it buys an incomplete 








instrument, and his rights depend upon 
the real authority which the signer had 
in fact given in the matter. Awde v. 
Dixon, 6 Ex. 869. See, also, Hatch v. 
Searles, 2 Sm. & G. 147; Hogarth v. 
Latham, 3 Q. B. D. 643; Watkin v. Lamb, 
85 L..T. (N. S.) 483; France v. Clark, 
26 Ch, D. 257, 262; Ledwich v. McKim, 
53 N. Y. 307. Such an incomplete instru- 
ment is prima facie authority to fill in the 
blank. Crutchly v. Mann, 5 Taunt. 529; 
Swan v. North British Australasian Co., 
2H. & C. 175, 184. But this prima facie 
authority, as we have said, may be met 
by evidence of what authority was in fact 
given, as was done in Awde v. Dixon, 6 
Ex. 869. If the blanks are filled up be- 
fore the instrument is negotiated, it does 
not lie in the maker’s mouth to set up 
that it was incomplete when delivered by 
him. In such a case, a plaintiff who buys 
for value without notice gets the rights 
of a bona fide purchaser for value of a ne- 
gotiable instrument; and the fact that 
there was no authority for filling up the 
blanks as they were filled up, or for other- 
wise wrongfully dealing with the paper, 
is no defense. Schultz v. Astley, 2 Bing. 
N. C. 544; Foster v. MacKinnon, L. R. 4 
C. P. 204, 7t2. 

In this commonwealth it was held, on 
the other hand, that a note with a blank 
for the payee’s name was a promissory 
note, and not an incomplete paper, which 
might be made into a promissory -note. 
Ives v. Farmers’ Bank, 2 Allen, 236. And 
in Frank v. Lilienfeld, 33 Grat. 377, it 
was held that the purchaser in good faith 
of a note in printed form, indorsed by 
the defendant, where the date, payee’s 
name, and amount had been left blank, 

‘had an absolute right to fillinthe amount 
advanced thereon and to fill up the other 
blanks. It also has been held here, as it 
has been held in England, that such a 
blank, in the absence of other evidence, 
might be filled in by a bona fide purchaser 
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(See Androscoggin Bank v. Kimball, 10 
Cush. 373), and that a bona fide purchaser 
of such a paper, which is filled before it 
is negotiated, has the rights of a purchaser 
for value without notice. See Whitmore 
v. Nickerson, 125 Mass. 496; Binney vy. 
Globe National Bank, 150 Mass. 574. 

It is not necessary to consider how a 
blank check would be dealt with in Mass- 
achusetts at common law, where the 
amount, payee’s name or date is lacking. 
The negotiable instruments act (Rev. 
Laws, c. 73, § 31) adopted the English 
law on this point, and it follows that, if 
Newcomb'’s story is to be believed, the 
blank check brought to him must be 
treated as an incomplete instrument, and 
not as a check. 

The defendant further contends that it 
was inadmissible to show the real authority 
given to the husband, in the absence of 
the plaintiff, and cites in support of that 
contention Markey v. Mutual Benefit Ins. 
Co. ; 103 Mass. 79, 93, and Byrne v. Mass- 
asoit Packing Co., 137 Mass. 313. These 
are cases where the act done was within 
the ostensible scope of the authority given 
an agent, and for that reason the real au- 
thority could not be invoked. The only 
act relied on as giving ostensible authority 
to the husband in the case at bar was put- 
ting him in possession of the blank check. 
There was no more ostensible authority 
here than there was in Awde v. Dixon, 6 
Ex. 869, Hogarth v. Latham, 3 Q. B. 
D. 643, or Watkin v. Lamb, 85 L. T. (N. 
S.) 483. It was held lately by this court, 
in Commercial National Bank v. Bemis, 
177 Mass. 95, that putting goods in the 
name of another in a warehouse, and is- 
suing to the other a warehouse receipt 
therefor, did not give that other osten- 
sible authority to sell, but only held the 
other out as having possession of the 
goods represented by the receipt, and that 
his authority to transfer a title depended 
upon the real authority given by the 

















owner. Although the possession of an 
incomplete check gives prima facie au- 
thority to fill it up, it no more imports 
ostensible authority than the possession 
of a warehouse receipt. 

The plaintiff’s rights under the blank 
check for $400, and to the money received 
for it, depend upon the authority actually 
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given by the defendant when she signed 
it, and the evidence offered should have 
been admitted in respect of the credit 
claimed for the $400 paid under the blank 
check. 

The entry must be: Exceptions sus- 
tained. . 


CONSTRUCTION OF GUARANTY OF PAYMENT AND WAIVER. 





First National Bank of Pawtucket v. Adamson, supreme court of Rhode ‘Island, 
March 20, 1903. 


A promissory note was made payable 
to order of Edward Adamson, and was 
indorsed by Adamson and one Atherton. 
Before maturity, under the indorsements, 
was executed the following: 

‘* We hereby guarantee pay- 

ment of this note, waiving 

demand and notice to us.” 
(Signed by Adamson and Atherton) 

In an action by the bank against Adam- 
son, he contended that by reason of the 
indorsement of guaranty, he became a 
joint guarantor with Atherton, suable 
only as such; that, as guarantor, he was 
entitled to notice; that the waiver applied 
to that notice, and not to notice to him 
as indorser; hence, notice not having 
been given, he was discharged as in- 
dorser. 


NEGOTIABILITY OF NOTE DESTROYED 


Held: The waiver which Adamson 
signed was clearly that of demand and 
notice to him as indorser, which has a 
technical and well-understood meaning, 
both in law and commercial usage. It is 
the ordinary notice that payment has been 
demanded and the note dishonored. No 
such notice is required to be given to a 
guarantor or surety. Adamson was an 
indorser. He waived notice in a way 
that could only relate to notice due to an 
indorser. His guaranty of the note, if it 
had validity, did not change his previous 
relation to it, but simply added to it an 
agreement of guaranty. If it had no 
validity, for want of consideration, clearly 
it changed nothing. 


BY MORTGAGE PROVISION 


FOR PAYMENT OF TAXES. 


Garnett v. Meyers, supreme court of Nebraska, April 22, 1903. 


1. The conditions in a real estate mort- 
gage securing a note otherwise negotiable 
that ‘*the said parties of the first part 
hereby agree to pay all the taxes and as- 
sessments levied upon said premises, and 
all taxes and assessments levied upon the 
holder of the mortgage for and on ac- 
count of the same” destroys the nego- 
tiability of the note. 


2. One who purchases a note, and takes 
the mortgage and assignment thereof with 
the note, is chargeable with notice of the 
contents of the mortgage. 

3. The maker of a note and mortgage 
not negotiable, who has no notice of a 
transfer of the papers, may satisfy the 
same by payment to the payee named 
therein. 
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DEPOSIT BY ATTORNEY OF CLIENT’S MONEY. 


Bank becomes a debtor to attorney, but is not a trustee of the deposit for client, even 
though notified by client of adverse ownership, and bank not liable to client in a 
suit at law, for the money, although, by proper suit in equity, client might recover 


money in bank’s hands. 


Rhinehart v. New Madrid Banking Co., Court of Appeals, St. Louis, March 17, 1903. 


Robert Rutledge, attorney at law, prose- 
cuted a suit for M. B. Rhinehart, and 
recovered judgment for $2,142.35, which 
amount he collected and deposited in the 
New Madrid Kanking Company to his 
individual credit. Afterwards he gave a 
check to Mrs. Rhinehart against the 
deposit for $1,792.35, which she presented 
at the bank and had cashed. At that time 
she notified the cashier there was yet 
$117 of the money deposited by Rutledge, 
due to her, and that Rutledge had over- 
charged her that amount. The $350 
balance of the judgment remaining to his 
credit in the bank, Rutledge claimed for 
fee for his services, and to reimburse him 
for money paid out as expenses in the 
prosecution of Mrs. Rhinehart’s lawsuit. 

Mrs. Rhinehart sued the bank and 
Rutledge for the $117. A judgment in 
her favor is reversed on appeal, it being 


Held: An attorney of record who 
prosecutes a suit to judgment for his 
client has authority to receive the money 
due on the judgment. The depositing 
of the money by Rutledge in the bank 
created the relation of debtor and creditor 
between him and the bank, and it was no 
coneern of the bank’s that Rutledge 
had collected the money as attorney for 
plaintiff. His trust relation to the plain- 
tiff did not pass over to nor charge the 
bank as trustee of the plaintiff in respect 
to the money deposited by Rutledge. 
Plaintiff, by a proper suit in equity, might 
have stopped the money in the hands of 
the bank, and subjected it to her claim, 
and recovered the fund itself. But there 
was no contractual relation, in respect to 
the money, between her and the bank, 
and she was not entitled to a money judg- 
ment in her suit at law against the bank. 


ACCOMMODATION INDORSEMENT OF CORPORATION. 


Pelton v. Spider Lake Saw Mill & Lumber Co., supreme court of Wisconsin, April 
17, 1903. 


An officer of acorporation, in the ab- 
sence of special authority, has no power 
to execute accommodation paper in the 
corporate name, and a person receiving 
such paper, either knowing or being 
charged with knowledge of the fact that 
it is accommodation paper, cannot hold 


the corporation. 

When a person receives a note for the 
debt of another, which bears the indorse- 
ment of a third person or corporation not 
in the chain of title, he is charged with 
notice that the indorsement is an accom- 
modation indorsement. 
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LEGAL DECISIONS. 


PRIVATE BANKS IN MISSOURI. 


Not required to have greater capital than $5,000 in a city of over 150,000, and secre- 
tary of state must issue certificate. 


State ex rel Jones, et‘al v. Cook, Sec’y of State, Supr. Court of Missouri, March 20, 1903. 


Ina proceeding by mandamus on the 
relation of L.M & J. L. Jones (proprie- 
tors of Jones Dry Goods Company, a 
department store in Kansas City) to com- 
pel the secretary of state to grant to them 
the state’s authorization to carry on, as 
partners, the business of private banking 
in Kansas City, the court awards a per- 
emptory writ of mandamus. 

Section 1299 of the Revised Statutes 
of Missouri, 1899, provides that no per- 
sons shall engage in business as private 
bankers “ without a paid-up capital of not 
less than $5,000.” Section 1278 provides 
that incorporated companies shall not 
engage in banking in cities with a popula- 
tion of 150,000 or more witha less paid- 
up capital than $100,000; and section 
1301 provides that all provisions of the 
article, so far as applicable, apply to priv- 
ate bankers. 


The court holds that persons engaged 
in private banking in a city of over 
150,002 population are not required to 
have a capital of more than $5,000. 

Section 1277 provides that the secre- 
tary of state shall, before a private bank- 
er does business, make an examination to 
ascertain whether the capital has been 
paid, and if he finds the law has been 
complied with, he shall grant a certificate 
showing that the banker is authorized to 
transact business. 

Under this, the court holds, where the 
proper amount of capital has been paid- 
up, it is the duty of the secretary of-state 
to grant a certificate, notwithstanding the 
fact that the business is to be carried on 
in a department store conducted by the 
banker; and, the duty of the secretary of 
state being purely ministerial, mandamus 
lies to compel him to issue the certificate. 


DEPOSIT OF MONEY BY HUSBAND IN WIFE’S NAME. 


A case in which a bank, after paying out a deposit to the one who put it in, is held 
liable to pay it over again because the depositor was not the owner; the case 
being one where a husband deposited money belonging to his wife, in her name, 
stating that he would sign the checks: after payment on checks signed by the 
husband, the bank is held liable to pay the money, again, to the wife. 


The cases are quite numerous where a 
man will take currency to a bank and open 
a deposit account in a name and form in- 
dicating ownership in one other than him- 
self, and will arrange with the bank to 
pay his checks drawn in the form in which 
the money is deposited. Various reasons 
may dictate such a course. Thatsuch an 
arrangement is not without its dangers to 


the bank is taught by the decisions in a 
number of cases where the money has in 
reality belonged to one other than the 
depositor, and where the bank, after pay- 
ing it out to the person depositing, or on 
his checks, as arranged, has been held to 
have made the payment without author- 
ity, and liable to pay the money a second 
time to the true owner. 
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The latest decision illustrating this 
danger to the bank is by the Federal 
Court in Missouri.* A Mrs. Brown in- 
herited $4,000 from the estate of her first 
husband. Her second husband, Joseph 
Brown, took this money to the bank of 
Carterville, Mo., and said: ‘‘I wish to 
make this deposit in my wife’s name— 
Mrs. Brown; I will sign the checks.” The 
cashier entered the name _ ‘‘ Louisa 
Brown ” on the register book as deposi- 
tor,and handed a pass-book to Joseph 
Brown, having on the outside: ‘‘ Bank of 
Carterville, Carterville, Mo. In account 
with Louisa Brown.” On the first inside 
page was: ‘Dr. Bank of Carterville, in 
account with Louisa Brewn, Cr.’’ And 
‘* 1895, June 1, By Dept. 4,000.00.”” This 
pass-book, Joseph Brown took home with 
him and showed to his wife just after the 
deposit, showing the deposit of $4,000 in 
her name. The cashier never saw Mrs. 
Brown; she was never in the bank, or even 
in the town of Carterville. Between the 
time cf the deposit and April 10, 1897, 
Brown checked out all this fund, except 
$700, and squandered the money. Then 
the Bank of Carterville became the First 
National Bank of Carterville, managed 
by the same officers, and the $700 balance 
was transferred, and entered by the last- 
named bank to the credit of Mrs. Brown. 
After seeing the pass-book at the time of 
deposit, Mrs. Brown never saw it again, 
nor the entries in it, nor was she aware 
that Brown had checked the fund out un- 
til after their separation, in 1900, Then 
it was found by a daughter, and Mrs. 
Brown, after taking legal advice, brought 
this action against the trustees of the 
Bank of Carterville to recover the money 
paid on checks signed by Brown. In 
rendering judgment in her favor the 
court says: 

‘* The legal effect of the transaction is 





“* Brown. vy. Daugherty, Circuit Court, D. 
Missouri, S. W. D., February 10, 1903. 
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that the cashier of the bank was advised 
that the $4,000 was the money of the 
pla ntiff. At the time of the deposit, 
Brown did not even state that the money 
was his, or that he deposited it as agent 
for his wife, or that he had any agency 
from her to withdraw it. The legal ef- 
fect of the transaction of the deposit is 
that prima facie it established the rélation 
of creditor and debtor between the plain- 
tiff and the bank. The corollary of this 
proposition is that the bank could only 
discharge that relation by payment to the 
plaintiff in person or on her order, or to 
her authorized agent. The very fact 
that the husband made the deposit in the 
name of his wife was notice to the bank 
that the money, prima facie, was the 
property of the wife. It was in the na- 
ture of a caveat to the bank that no one 
could thereatter withdraw this deposit 
without authority from her, The books of 
the bank and the pass-book given in the 
name of the plaintiff constitute an ad- 
mission and recognition by the bank that 
she was the depositor in fact and in ld. 
The moment Joseph Brown stated that 
he was to withdraw this money on checks 
signed by him, the most ordinary business 
prudence would have dictated to the 
cashier the inquiry, ‘ Where is your au- 
thority to do so?’ A more unbusiness- 
like course, on the part of a bank, to ac- 
cept checks on a fund known not to have 
been signed by the depositor, and not 
even by Joseph Brown as her agent, is 
hard to conceive.” 

The court refers to Bates v. First Na- 
tional Bank, 89 N. Y., 286; Kerr v. 
Bank, 158 Pa. 305; Honig v. Bank, 73 
Cal. 464 and Armstrong v. Johnson, 93 
Mo. App. 492, as parallel cases. 

The court holds that there was nothing 
in the case to bind Mrs, Brown on the 
principle of estoppel, or on the ground 
that the agency of the husband was au- 
thorized. 
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NATIONAL BANK AS SUB-CONTRACTOR AND MECHANICS LIEN 
HOLDER. 





Security National Bank of Sioux City v. St. Croix Power Co., et al., Supreme Court 
of Wisconsin, March 21, 1903. 


A national bank received from a sub- 
contractor a building contract as collateral 
for a pre-existing loan of money, and upon 
death of the sub-contractor, leaving his 
contract incomplete, proceeded, with the 
consent and approval of the personal rep- 
resentatives of the sub-contractor, the 
principal contractor, and the owner, to 
fully complete the contract. It now seeks 
to foreclose a mechanic’s lien as sub- 
contractor upon the structure for the 
unpaid balance due upon the sub.contract, 
which the owner on settlement with the 
principal contractor, assumed and agreed 
to pay to the bank. 

The owner seeks to escape liability to 
the bank, because of its want of power to 
perform such services. 

The court finds it unnecessary to decide 
whether, where a national bank takes such 
a contract as collateral, it has power to 
take the necessary steps to make the 
collateral available by constructing a build- 
ing thereunder, for, conceding the want 
of power, it applies the Wisconsin doctrine 
that ultra vires cannot be used by the 
adverse party as a means of defeating the 


THE RIGHT OF AN 


The supreme court of Nebraska have 
recently passed upon the interesting 
question of the validity of a note, in the 
hands of an innocent purchaser, which 
has been given in a transaction prohibited 
by law.* In brief, a man gave his nego- 


_* Citizens’ State Bank of Newman Grove v. 
Nore; 1903. 


obligations assumed, holding that the gov- 
ernment, alone, can take advantage of any 
abuse of power. 

Whether or not, assuming a want of 
power, the federal courts would hold such 
want of power available as a defense, the 
court says it is unnecessary to determine. 
While the Wisconsin courts are bound to 
follow the federal doctrine as to the pow- 
ers of national banks - that being strictly 
a federal question—yet, concerning the 
effect or application of such holding asa 
defense in a given case in the state courts, 
the court holds the Wisconsin court may 
follow its own decisions, even though 
they may differ from the decisions of the 
federal courts. 

As a consequence, the defense of want 
of power is held unavailable. 

The court holds that, under the facts, 
the bank became a sub-contractor, and 
while, because of certain omissions in its 
complaint, no cause of action for the fore- 
closure of a mechanic’s lien is stated, the 
complaint does state a good cause of action 
to recover on contract. 


INNOCENT PURCHASER OF A NOTE GIVEN 
FOR ILLEGAL 


SERVICES. 


tiable note to an unlicensed practitioner 
in payment for medical services, and the 
payee negotiated it toa bank for value, 
the bank having no notice of the purpose 
for which it was given. 

The Nebraska statutes prohibit the 
practice of medicine without a license. 
They require practitioners to be licensed; 
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provide that unlicensed practitioners can- 
not recover for services rendered; and 
make unlicensed practice a misdemeanor. 

When the bank sought to enforce this 
note against the maker, he contended 
that the giving of the note was induced 
by fraud, that the consideration had 
failed, and that the note itself was void. 
The trial court took this view; but the 
supreme court reverses the judgment and 
protects the innocent purchaser. 

The maker of the note relied on Larson 
v. Bank, 62 Neb. 303, wherein a bona fide 
purchaser of a note was denied recovery 
under a statute providing that any con- 
veyance of land allotted to the Indians 
“or any contract made touching the same 
* * * shall be absolutely null and 
void.” But in the present case, the court 
points out that the statute prohibiting the 
unlicensed practice of medicine contains 
no express declaration of this kind. The 
maker, however, urged that by making 
the unlicensed practice of medicine a 
crime, the legislature, by implication, de- 
clared void all contracts growing out of 
that practice. Answering this, the court 
admits there are authorities elsewhere 
which tend to support this contention; 
but, it says, the question is not a new one 
in Nebraska, but hasalready been decided 
in the state adversely to such contention. 
In Smith v. Bank, 9 Neb. 31, action was 
brought on a note whose consideration 
was the compounding of a crime—an act 
forbidden and made a misdemeanor by 
Section 177 of the Criminal Code. Con- 


tention was made that any contract, the 
consideration of which was founded on 
the doing of such unlawful act, was void, 
but the court held that, in order to pre- 
vent recovery, the case must come within 
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some statute expressly declaring notes 
given for such consideration void. 

The court, referring to that case, says: 
‘* After having stood for almost a quarter 
of a century as the law of this state, we 
think it far better to adhere to its doc- 
trine than to unsettle the law by adopting 
a different rule, even though it might be 
more in accordance with the weight of 
authority elsewhere.” 

The court further says: “ Much is said 
concerning the policy of the statute and 
the evils which are likely to result from 
allowing contracts to be enforced which 
are contrary to its purpose and spirit. 
We fully recognize the importance of such 
legislation as the Medical Act. It em- 
bodies a fixed and time-honored policy, of 
the most vital concern to the state and 
its people. But it may well be questioned 
whether the evils consequent upon the 
free circulation of the notes given for 
services of unlicensed practitioners could 
be more serious than the derangement of 
business resulting from a rule that would 
make all such notes void in the hands of 
innocent purchasers. It must be remem 
bered that instruments like these have no 
earmarks and, when once it is understood 
that a limited and undistinguishable class 
of them is deprived of the virtues of ne- 
gotiability, a step is taken toward casting 
the taint of suspicion upon all. * * * 
From the standpoint of public policy, as 
well as that of stare decisis, we are of 
opinion the Medical Act furnished no de- 
fense as against plaintiff in this action. 
And since the other defenses were such 
as would be valid only between the origi- 
nal parties, the judgment should be re- 
versed.” 
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NEW LEGISLATION. 


WAREHOUSE RECEIPTS IN WISCONSIN. 


An act to regulate the operation of ware- 
houses for the storage of grain and 
issuing of warehouse receipts. 

SECTION 1.—Every person, firm or cor- 
poration operating a warehouse in this 
state, either as owner, occupant or lessee, 
wherein grain or flax is received and stored 
in bulk by mixing the grain of different 
owners, and where warehouse receipts 
are issued thereon, shall maintain an office 
in the town, city or village where such 
warehouse is located, and shall keep in 
said office a complete record of all grain 
and flax received, stored and shipped. 

Section 2.—The record mentioned in 
section 1 shall contain the name of the 
grain received and shipped, grade of same, 
the quantity, date of receipt, how stored 
(in a bin by itself or in common with 
other grain), date of shipment out with 
grade and quantity shipped. 

Section 3.—No warehouse receipt shall 
be valid unless the same is issued from 
said office and a record made of the same 
therein as hereinafter provided, before 
delivery of receipt, and every such receipt 
shall state on its face or by endorsement 
thereon that it is so recorded in the of- 
fice of the warehouse issuing the same. 

Section 4.—Whenever warehouse re- 
ceipts are issued there shall be kept in 
said office a complete record of the same 
by date, number, to whom issued, for 
what grain, giving name, grade, quantity, 
and when same are surrendered or can- 


celled, a record of such cancellation. 
Section 5. —The record above provided 
shall be open at all times during usual 
business hours to the inspection of any 
and all persons having grain or flax stored 


in said warehouse, or holding any ware- 
house receipts issued thereon, and the 
owner or holder thereof may require ship- 
ment or delivery of grain by surrendering 
his receipt or other evidence of storage 
at said office. 

Section 6.—Any person or corporation 
and each and every officer, agent or em- 
ploye thereof violating any provision of 
this act, or doing any act contrary to the 
provisions hereof, or failing to perform 
any duty imposed hereby, or refusing to 
comply with any requirement of this chap- 
ter, shall be deemed guilty of a misde- 
meanor, and shall be punished by a fine 
of one hundred dollars for each day of 
violation of the provisions of this act, or 
imprisonment not to exceed two years, or 
both fine and imprisonment. 

Section 7.—Nothing herein contained 
shall be held in any way to repeal, amend 
or affect any of the provisions contained 
in chapter 251 of the laws of 1899 and 
amendments thereto. 

Section 8.—This act shall take effect 
and be in force from and after its passage 
and publication. 

NoOTE.—The Act of 1899, which remains in 
force and which we publish below to make the 
record of legislation complete, provides for the 
issuance of warehouse receipts, the filing of 
declaration of the warehouseman of intention to 
conduct a warehouse, the effect of the receipt as 
a transferable security, and the registry.of re- 
ceipts in a book, open to inspection, ete. 

Under this law, there was no specification of 
the place where the receipts must be issued. The 
new law supplements the law of 1899 by pro- 
viding that warehousemen must maintain an 
office in the city, town or village where the ware- 
house is located, keep therein a record of all 
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grain received, stored or shipped, and (by section 
3) makes warehouse receipts void unless issued 
from and recorded in the particular office where 
the grain is stored, which receipts must contain 
a statement of these facts. A record of receipts 
must be kept in this office, open to inspection, 
etc , and penalties are provided for violation of 
the act. 

The chief effect of the new law is to make it 
unlawful for receipts to be issued by a ware- 
houseman from any other city or place than the 
particular office in the city where the grain is 
located, and to make receipts issued, contrary 
to its provisions, void. 


No. 177A. Published April 27, 1899. 


Chapter 251. An act to regulate the issu- 
ing of warehouse Certificates in cer- 
tain cases. 


The people of the state of Wisconsin, 
represented in senate and assembly, do 
enact as follows : 

Section 1.—All persons, firms or cor- 
porations owning or dealing in grains, 
seeds or other farm products, or engaged 
in the business of slaughtering cattle, 
sheep or hogs, and dealing in the various 
products therefrom, or buying or selling 
butter, cheese, eggs, dressed poultry or 
other similar commodities, who own or 
control the structures wherein any such 
business is conducted, or such commodi- 
ties stored, may issue elevator or ware- 
house certificates or receipts for any such 
commodities actually on hand and in 
store, the property of such person, firm 
or corporation, and may, by the issue of 
such certificates, sell, assign, encumber 
or pledge such commodities. Such cer- 
tificate or receipt shall contain the date 
of its issue, the name and address of the 
person, firm or corporation issuing the 
same, and the name and address of the 
party to whom issued, the location of the 
elevator, warehouse or structure wherein 
the commodity therein described is stored, 
the quantity of each commodity men- 
tioned therein, the brands or marks of 
identification thereon, if- any, and shall 
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be signed by the person, firm or corpora- 
tion issuing the same. 

Section 2.—Before any such person, 
firm or corporation, except as hereinafter 
provided, shall be authorized to issue 
such elevator or warehouse certificates or 
receipts, he or it, as the case may be, 
shall file in the office of the register of 
deeds of the county wherein such elevator, 
warehouse or other structure is situated, 
a written declaration which shall contain 
the name and place of residence or loca- 
tion of such person, firm or corporation, 
and shall state that he or it designs keep- 
ing or controlling an elevator, warehouse 
or other structure for the storage and 
sale of commodities mentioned in the 
preceding section, and shall contain an 
accurate description of such elevator, 
warehouse or other structure, the location 
thereof, and the name or names of any 
person, other than the one making such 
declaration, who has any interest in such 
elevator, warehouse, or structure, or in 
the land upon which it is situated. Such 
declaration shall be signed and acknow- 
ledged by the party making the same, be- 
fore some officer authorized to take ac- 
knowledgments of deeds and shall be 
recorded in the office of the register of 
deeds for said county. 

Section 3.—Each certificate or receipt 
issued by any such person, firm or cor- 
poration, under the provisions of this act, 
shall have printed on the back thereof a 
statement that the party issuing the same 
has complied with the requirements of 
section 2 of this act, giving the book, 
page and name of the county where the 
record of such declaration may be found. 
When such certificate or receipt is so 
issued and delivered, it shall have the ef- 
fect of transferring to the holder thereof 
the title to the commodities therein des- 
cribed or enumerated, and shall thereafter 
be assignable and transferable by deliv- 
ery, and such delivery shall transfer to 
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any bona fide holder in due course, the 
title to the commodities therein described 
or enumerated, against all persons claim- 
ing title subsequent to the issuing and 
delivery of such certificate or receipt. 
Section 4.—All certificates or receipts 
given under the provisions of this chap- 
ter, shall be registered by the party issu- 
ing them in a book kept for that pur- 
pose, showing the date thereof, the num- 
ber of each, the name of the party to 
whom issued, the quantities and kinds of 
commodities enumerated therein, and the 
brands or other distinguishing marks 
thereon, if any, which book shall be open 
to the inspection of any person holding 
any of the certificates or receipts that 
may be outstanding and in force, or his 
agent or attorney, and when any commced- 
ity enumerated in any such certificate is 
delivered to the holder thereof, or it in 
any other manner becomes inoperative, 
the fact and date of such delivery or other 
termination of such liability shall be en- 
tered in such register, in connection with 
the original entry of the issuance thereof. 
Section 5.—No person, firm or cor- 
poration shall issue any elevator or ware- 
house certificates or receipts for any of 
the commodities mentioned in this chap- 
ter, unless such property is actually in 
the elevator, or warehouse, or structure 
mentioned therein as the place where 
such commodity is stored, and it shall re- 
main there until otherwise ordered by the 
lawful holder of such certificate or receipt 
subject only to the lien of the warehouse- 
man thereon and his right to enforce the 
same. No second receipt or certificate 
shall be issued, for the same property, or 
any part thereof, while any other or prior 
certificate is outstanding. and in force, 
nor shall any such commodities be sold, 
encumbered, transferred or removed 
wherein the same was stored at the time 
such certificate or receipt was issued by 
the warehouseman or any agent or em- 
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ploye thereof, without the written con- 
sent of the holder thereof endorsed there- 
on. 

Section 6.—Any one injured by the 
violation of any of the provisions of this 
chapter, may recover his actual damages 
sustained on account thereof, and if wil- 
fully done, in addition thereto exemplary 
damages in any sum not exceeding double 
the actual damages. 

Section 7.—Any person who shall wil- 
fully alter or destroy any register or cer- 
tificate or receipt provided for in this 
chapter, or issue any receipt or certificate 
without entering or preserving in such 
book the registered memorandum; or 
who shall knowingly issue any certificate 
or receipt herein provided for, when the 
commodity or commodities therein enu- 
merated are not in factin the building 
or buildings it is certified they are in; or 
shall, with intent to defraud, issue a 
second or other certificate for any such 
commodity, for which, or for any part of 
which, a former valid certificate or re- 
ceipt is outstanding and in force; or 
shall while any valid certificate or receipt 
for any part of the commodities men- 
tioned in this chapter is outstanding and 
in force, sell, encumber, ship, transfer or 
remove from the elevator, warehouse or 
building where the same is stored, any 
such certified property, or knowingly per- 
mit the same to be done, without the 
written consent of the holder of such cer- 
tificate or receipt orif any person know- 
ingly receives any such property or helps 
to remove the same, he shall upon con- 
viction, be punished by fine not ex- 
ceeding ten thousand dollars, or by im- 
prisonment in the state prison not ex- 
ceeding five years. 

Section 8 —Nothing in this act shall be 
construed as prohibiting or preventing 
warehousemen from mingling in common 
bins, grains or seeds of the same grade, 
and issuing certificates or receipts there- 
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for, and drawing out and shipping said 
grain, and seeds from said bins, provided 
that a sufficient quantity of such grains 
or seeds shall be retained and kept in said 
bins to represent and satisfy ail outstand- 
ing receipts or certificates. 

Section 9.—Nothing in this act shall 
be construed to affect, interfere with or 
impair any right of issuing and negotiating 


LAW JOURNAL. 


warehouse receipts or certificates under 
any existing law, or under any regula- 
tions of any chamber of commerce or 
board of trade within this state. 

Section 10.—This act shall take effect 
and be in force from and after its pass- 
age and publication. 

Approved April 26, 1899. 


NEW BANKING LAW OF WISCONSIN. 


Chapter 234, Laws of 1903, Approved 
May 13; published May 15th, took 
effect from and after its passage and 
publication. An act for the creation 
of banks and forthe regulation and 
supervision of the banking business. 

We have received from the Cormmis- 
sioner of Banking of Wisconsin, the full 
text of the new Banking Law, which is 
too extensive for publication entire in 
these pages. The law is divided into five 
chapters: 

Chapter 1. Banking Department. 

Chapter 2. State Banks. 

Chapter 3. Mutual Savings Banks. 

Chapter 4. Miscellaneous. 

Chapter 5. Repealing Clause. 

The following synopsis has been pre- 
pared by George D. Bartlett, Cashier of 
Citizens State Bank, Stanley, and furnish- 
ed the financial publications: 

Heretofore Wisconsin laws have caused 
private banks (unincorporated) to be ex- 
amined by, and to make reports to, the 
bank examiner of the state, but from the 
passage of the present law, May 13, 1903, 
‘* private banks ”’ are given until Sept. 1 
to incorporate as state or national banks, 
or cease the banking business—the new 
law providing that ‘*‘ No person, copart- 
nership or corporation engaged in the 
business of banking in this state, not sub- 
ject to examination and the provisions of 
this act, shall make use of any sign, letter 


head, or other blanks indicating that such 
banking business is transacted, and it 
shall be unlawful for any such persons to 
use the word ‘ bank,’ ‘ banking,’ or ‘bank- 
er’ with any other business than that of 
banking as defined and authorized under 
the provisions of this act.”’ 

The Capital Required—Shall be not 
less than $5,000 in towns and villages of 
less than 1,500 population; not less than 
$10,000 in towns with from 1,500 to 3,500; 
not less than $20,000 in cities having 
from 3,500 to 5,000 inhabitants; not less 
than $30,000 in cities of from 5,000 to 
10,000, and not less than $50,000 in cities 
of more than 10,000 inhabitants, an ex- 
ception being made of any incorporated 
state bank now in existence. 

Reports to Examiner—Shall be not less 
than five per year, and at such dates as 
may be called for by the bank examiner. 

Section 24 provides that any bank may 
place its affairs and assets under the con- 
trol of the commissioner of banking by 
posting this notice on its front door: 
“ This bank is in the hands of the com- 
missioner of banking,” and immediately 
on posting such notice all assets and 
property of such bank passes into pos- 
session of the commissioner and acts as 
a bar to any attachment proceedings. 
This section is interpreted as a safety pro- 
vision in case of an unexpected run on a 
bank, thus giving the officers time to 
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convert securities into cash with which to 
meet the demands of depositors, the doors 
being again opened at any time when the 
stockholders and the commissioners de- 
sire to do so. 

A reserve shall be kept at all times of 
15 per cent. of total deposits ; such part 
of this sum as the directors may desire 
can be kept with other banks approved 
by the examiner as ‘‘reserve banks,” ex- 
cept that any bank designated as a “re- 
serve bank ” shall keep a reserve of 25 
per cent. of its total deposits, either in 
cash or in banks subject to approval of 
the examiner. 

The Amount That May Be Borrowed 
By One Firm—Is limited to 30 per cent. 
of the combined capital and surplus of 
the bank, with an excedtion made for bills 
of exchange and commercial paper act- 
ually owned by the borrowing firm, and a 
further provision that by a two-thirds 
vote of the directors the liabilities of a 
firm may be increased to a sum not ex- 
ceeding the amount of capital and surplus 
of the bank upon approved securities. 

Luans To Officers, Directors or Em- 
ployees—Shall be made only by vote of 
the directors, or upon satisfactory en- 
dorsement or security. 


FRAUDULENT STATEMENT 


Be it enacted by the Legislature of the 
State of Florida: 


Section 1. That if any person shall 
make any false statement in. writing of 
his financial condition to any merchant, 
dealer, bank or other persons, with the 
. fraudulent intent of obtaining credit, 
goods, money or other property, and shall 
by said false statement obtain credit, 
goods, money or other property, he shall 
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Loans Upon Real Estate—Shall be con- 
fined co Wisconsia and adjoining states, 
and limited to an aggregate amount not 
in excess of 50 per cent. of the bank’s 
capital, surplus and deposits. 

Rediscounts—Permitted, but the amount 
of collateral security given for money 
borrowed cannot be more than double 
the amount borrowed. 

A Surplus Fund—Must be created by 
carrying to such fund not lessthan 1o per 
cent. of the net earnings, before any, 
dividend may be declared, such surplus 
fund to be increased until it shall amount 
to 20 per cent. of the capital of the bank, 
at which point it must be maintained, or, 
in case of loss, reimbursed by taking 
half of the earnings for such period as 
may be necessary to reimburse it. 

Bank Circulation—Provided for in case 
congress shall hereafter remove the tax 
on such and sanction the issue of currency 
by state banks, 

Liability of Stockholders—Limited to an 
amount equal to the face value of their 
stock. 

‘Investment in a Bank Building—Lim- 
ited to 25 per cent. of its capital, except- 
ing banks already doing business. 


ACT OF FLORIDA. 


upon conviction be punished as if con- 
victed of larceny. 

Sec. 2. Prosecution under this act may 
be begun in the county where the state- 
ment was written or purports to have been 
written. 


Passed the Senate April 22, 1903. 
Passed the House of Representatives 
May 2, 1903. 
Approved by the Governor May 13, 1903. 
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LOUISIANA STATE 


BANKS WITH LESS CAPITAL THAN $ 

The following call for statements, and notice 

to banks paying interest on deposits, and con- 

cerning increase of capital, has been issued by 
State Bank Examiner, L. E. Thomas: 


A Call to All State Banking Ins‘itutions of 
Louisiana : 


You will take notice that a call is hereby issued 
for an official statement of the condition of your 
affairs before opening your books for business 
on Wednesday, June 17, 1903. The necessary 
blanks are inclosed, which please fill out in trip- 
licate, and return to this office within seven days 
as required by law. Also, you will forward later 
a copy of the local paper containing the adver- 
tisement of said report. 

I desire to call the attention of all banks with 
a less capital stock than $30,000, that you are 


CERTIFIED PUBLIC ACCOUNTANTS IN 


The annual meeting and dinner of the Illinois 
Association of Public Accountants was held at 
the Sherman House, Chicago, on May 26. Two 
important events have occurred during the past 
year, first, the formation at Washington, D. C., 
in October last, of a national federation of socie- 
ties of public accountants in the United States; 
second, the passage by the last Illinois legisla- 
ture of a law relative to Certified Public Ac- 
countants, which went into effect on July ist. 

The new Certified Public Accountants law pro- 
vides that the State University at Urbana shall 
examine all applicants for the position of public 
accountants andissue certificates to those who are 
successful. The University is charged with the 
preparation of rules for conducting the ex- 
aminations and issuing the certificates; and, to 
facilitate this work, it is provided that three 
examiners shall be appointed, two of whom 
must have been practicing as public accountants 
within the State of Illinois for more than five 


BANKS. 


,000 CANNOT PAY INTEREST ON DEPOSITS. 


not permitted to receive deposits and pay interest 
on the same, whether in the form of time certifi- 
cates or not, the Attorney-General having re- 
cently decided that such business came within 
the province of a savings bank, which requires 
$30,000 capital stock. 

The Attorney-General has also decided that 
a bank cannot increase its capital stock and use 
its surplus in order to pay for same, except that 
part of the surplus over and above the 20 per 
cent that the law makes it mandatory to accu- 
mulate. 

Please take due notice, 

I am, very truly yours, 
L. E. THOMAS, 
State Examiner of State Banks 


ILLINOIS, 


Public accountants who have been in 
practice for more than five years may receive 
their certificates without examination, and char- 
tered accountants, or others who have passed 
an equivalent examination, may be granted 
their certificates without examination in Illinois. 
It is also provided that the legal holders of 
C. P. A. certificates granted by <ther states may 
practice as such in the state of Illinois. 

At the annual meeting, a vote of thanks was 
tendered the Hon. James H. Wilkerson, Mem- 
ber of Assembly from Cook County, for his ef- 
fective work in passage of the bill, and the ser- 
vices of E. E. Gore in the same connection were 
also acknowledged. 

The following officers were elected for the 
ensuing year: Ernest Reckett, President; H. 
W. Wilmot, Vice-President; J. Porter Joplin, 
Secretary and Treasurer; John Leith and Frank 
M. Boughey, Auditors. 


years. 
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INQUIRIES AND CORRESPONDENCE. 


12 department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Director’s Right to Examine Individual 
Depositor’s Account. 


, PA. June 26, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—Please define the lawful right 
and duty of a director of a banking institution 
to make for his own information and at his per- 
sonal will and pleasure an examination of any 
depositor’s account on the individual ledger of 
the bank. The depositor being in no way in- 
debted to bank, directly or indirectly, nor asking 
for any favors from the bank. The right of a 
director to make the investigation without the 
knowledge and consent of the board is upheld, 
and the power of the executive officers of a bank 
to refuse the permission is disputed. The pro- 
priety Or impropriety of its being done is not the 
question. It is the lawful right as being in line 
with a strict performance of the duties of a 
director of a bank or trust company which is the 


technical point in the case, PRESIDENT. 


What little authority there exists upon 
the right of a director of a bank (whether 
his hidden motive be for the interests of 
the bank or for his own personal benefit) 
to examine the books, including the in- 
dividual depositors’ ledger is to the ef- 
fect that an individual director has such 
right, and the executive officers of the 
bank no power to refuse him an inspection. 

The point was directly considered and 
passed upon by the Supreme Court of the 
state of New York, in the year 1834 in 
the case of People v. Throop, 12 Wend. 
183. It involved an attempt on the part 
of the board of directors of the Cayuga 
County Bank to prevent one of their num- 


ber from examining the discount book 
because they believed he was hostile to 
the institution and the directors went so 
far as to pass a resolution excluding such 
member from examining the books of the 
bank; but the court upheld the individual 
director’s right to inspection. 

The facts were briefly these: The Cay- 
uga County Bank had thirteen directors. 
R. Muir, one of the directors who had 
not attended meetings of the board for 
over four months, demanded of the cash- 
ier an inspection of the discount book. 
The cashier refused and the board of 
directors passed a resolution approving 
the conduct of the cashier, and directing 
him and the clerks of the bank not to 
permit Muir to inspect such book. Muir 
applied to the courts for a writ of manda- 
mus commanding the cashier to submit 
the book to his inspection. The direct- 
ors stated that they considered Muir 
hostile to the institution; that they were 
informed and believed that he had circu- 
lated reports unfavorable to it; that he 
had declared to one of their number that 
the bank had done no good business and 
that its affairs were badly managed. They 
further stated that Muir was a merchant 
in extensive business and had been en- 
gaged in collecting the bills of the bank 
to enable the Auburn Bank, a rival in- 
stitution, to return them to the Cayuga 
County Bank; and that from his conduct 
and declarations they believed his object, 
in desiring an inspection of the books of 
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the bank, was not for any good or proper 
end but probably for the purpose of en- 
abling him to make mischievous and _ in- 
jurious representations. 

This would seem to be as strong a case 
as could possibly be made out for denying 
an individual director an inspection of 
the books of his institution; but mever- 
theless the court in this case held he had 
such right and could not be prevented 
from exercising it, even though his in- 
tentions were hostile. Following is the 
reasoning of the court: 

“ The question seems to be this: Has 
every director of a bank a right to know 
the transactions of his co-directors in re- 
lation to the management of the institu- 
tion? The stating the question furnishes 
the answer. What right has the president 
or any other director to demand infor- 
mation as to the affairs of the institution, 
which the relator has not? The thirteen 


directors were elected by the same stock- 
holders, at the same election, to hold for 


the same term, clothed with the same 
powers, and vested with the same trusts 
—each to exercise his best judgment in 
the management of the affairs of the bank. 
Suppose a difference of opinion exists 
among the directors, a majority must con- 
trol; but if they are divided, say six 
against seven, is it competent for the 
majority to turn the minority out of the 
directors’ room and refuse them any in- 
formation of the business transactions of 
the bank? Surely such an outrage could 
not be defended; nor can I conceive of 
any plausible apology for it. The direct- 
ors thus virtually ejected from office 
might be the principal stockholders in the 
bank, and the majority might have very 
little interest therein, or might be hostile 
to the best interests of the institution. 
These are possibilities but have little or 
nothing to do with the question of right. 
Every director has an equal right in re- 
gard to this matter. 
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“ The defendant and a majority of the 
directors state, as a reason for their con- 
duct, that the relator found fault with 
their proceedings, and they were informed 
and believed that he was hostile to the 
interests of the institution in which he 
was a stockholder to the amount of $500, 
and a director. The other directors 
therefore made a by-law excluding him 
from all knowledge of their business trans- 
actions; and it is contended that the 
statute gives them this power. The act 
of incorporation gives the directors power 
to make such by-laws as shall be needful 
touching the government of the corpora- 
tion, the management of its business and 
property, and the duties ard conduct of 
the officers, clerks anc servants employed 
by them. This isa power which they would 
have possessed at the common law, had 
it not been conferred by the charter. But 
all by-laws, to be valid, must be reason- 
able and whether by-laws are reasonable 
and consistent with law is a question 
solely for the court. A by-law to be en- 
titled to the name, must be some regula- 
lation which operates upon all alike. The 
resolution entered by the directors is not 
entitled to the appellation of a by-law; 
itis a mere direction to the officers to 
exclude a director of the bank from the 
enjoyment of his rights. It is aimed at 
a single individual; not a general regula- 
tion affecting the directors at large or the 
stockholders * * * The statutes do 
not secure in terms to every director the 
right to examine the books, but by stat- 
ute, he may be made liable civilly and 
criminally for the improper conduct of 
his co-directors, and unless he can have 
the means of knowing what has been 
done, he cannot avoid such liability. 
Whatever may have been the hostility 
manifested by the relator, the conduct of 
the board of directors and that of the 
cashier cannot be justified. What would 
be said of a legislative body who should 
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refuse to a member the knowledge of its 
proceedings which occurred while he was 
absent, or a perusal of its Journals? This 
case is not entirely analogous but it is 
sufficiently so to show the character of the 
high handed measure adopted by the 
board of directors.” 

The text writers, upon the authority of 
this case, state the rule to be that the 
records and books of a bank are open to 
the inspection of all the directors and that 
the directors have no authority to exclu je, 
by resolution or otherwise, one of their 
number from inspecting them. 


Depositor’s Duty of Verification. 


In Pennsylvania, depositor must examine returned checks, 
and reject and notify bank of forged checks, 
within a reasonable time ; else is charge- 
able with their amount, 


PITTSBURGH, PA., July 3, 1903. 
Editor Banking Law Journal : 

DEAR Str:—Recalling your very interesting 
talk before the Pittsburgh Chapter, American 
Institute of Bank Clerks, some time ago, I take 
the liberty to write you regarding a matter in 
regard to which we had some argument. The 
case is this: i 

Two checks for $7 and $8 respectively, were 
issued on a certain bank, and were raised to $70 
and $80 by the party in whose favor they were 
drawn. He had them cashed by merchants, and 
they passed through several banks, and were 
charged up by the bank on- whom they were 
drawn to its customer's account for the raised 
amounts. The customer's bank book was bal- 
anced three times before he reported the raised 
checks to his bank, a period of three or four 
months having elapsed from the time of the 
balance, subsequent to the payment of the raised 
checks to the time of reporting them. 

| have maintained the position that the cus- 
tomer had no claim for redress on his bank 
owing to his negligence in reporting the loss, 
but | have been unable to support my position 
thus far with any legal decision other than refer- 
ence in the decision of Justice Mitchell, of the 
Supreme Court of Pennsylvania, under date of 
May 2, 1898, in which he says in part: 
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“A bank book settled, balance struck, and 
checks returned to the depositor, will, of course, 
become an account stated if not promptly exam- 
ined, and errors of amount pointed out for cor- 
rection.” 


If I am not imposing too much on your kind- 
ness, will you kindly give me your opinion on 
the matter, and such legal reference as you may 
have at your command, Pennsylvania cases if 
possible. 

It seems to me that I have read very plain 
decisions covering this matter at some time, but 
do not know where to refer to them at present. 

Thanking you in advance for any information 
you may give me, which, I assure you, | shall 
highly appreciate, I am, 

Yours truly, 
G. K, 

The case of Meyers v. Bank, decided 
by the Supreme Court of Pennsylvania in 
1899 (193 Pa. St. 1; also reported in 
BANKING LAW JOURNAL for November, 
1899, at page 607), probably supports 
your position. 

From March, 1891, to November, 1893, 
Meyers’ clerk forged his checks to the 
amount of $13,090, which were paid by 
the bank and charged to Meyers’ account. 
During that period the bank book was 
balanced twelve times. The first settle- 
ment included two forged checks, one 
for $300 and the other for $200. The 
last settlement included a $350 check. 
The other forgeries were included in inter- 
mediate settlements. This clerk, whose 
duty it was to receive the checks from the 
bank and compare and verify the amounts, 
destroyed the forged checks and falsified 
his employer's books, with the result that, 
for more than two and a half years after 
the first forged checks were paid, no com- 
plaint was made and no notice of any 
error in the settlements was given to the 
bank. 

The court denied Meyers a recovery of 
any portion of this amount from the bank. 
Chief Justice Sterrett said : 

‘*It was not the bank’s fault that the 
first forgeries were not promptly discov- 
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ered and notice thereof given. If plain- 
tiffs duty to the bank had been performed 
at the proper time the fact would have 
appeared that the bank had charged plain- 
tiff, in his bank book, with the payment 
of two items ($300 and $200) for which 
no vouchers appeared among the checks 
handed to him by hisclerk. These vouch- 
ers, the two forged checks, had been 
abstracted and destroyed by the latter. 
No objection having been made at the 
time of the first settlement, the bank had 
a right to assume that everything was 
correct, including the two checks purport- 
ing to be signed by him. His silence was 
tantamount toa declaration to that effect, 
and, in afterwards honoring checks signed 
by the same person, the bank had a right 
to consider the fact that these signatures 
had been at least tacitly recognized by 
the plaintiff as genuine. 

‘* While the plaintiff was not chargeable 
with the knowledge of his clerk that the 
latter had committed a forgery, he was 
clearly responsible for the acts and omis- 
sions of his clerk in the course of the 
duties with which he was entrusted, viz., 
to receive the checks from the bank, take 
them to his employer’s office, compare 
the amounts thereof with the amounts in 
the bank book, check book, etc. 

“In view of the uncontroverted evi- 
dence as to the foregoing facts, it cannot 
be doubted that as between the bank and 
the plaintiff the latter alone should be 
held responsible for the consequences re- 
sulting from the failure to examine the 
checks in question and approve or reject 
them within a reasonable time. In con- 
templation of law, the delivery of the 
checks to plaintiff’s clerk was a delivery 
by the bank to the plaintiff himself, as 
the basis on which its credits were claimed. 
The bank was therefore entitled to have 
them examined, and, if rejected, returned 
within a reasonable time. That was not 
done, and because of plaintiff’s failure to 
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perform his duty in that regard, he shou'd 
not be permitted to recover. Any other 
rule would be inconsistent, not only with 
general and long established custom, but 
also with well settled principles of law on 
the subject.” 

In this case we see the law stated to be 
that when a bank delivers what purport 
to be paid checks to its depositor, it is 
entitled to have them examined and, if 
rejected, returned within a reasonable 
time; and if the depositor fails to perform 
his duty in that regard he is not permitted 
to recover, 

This rule declared in a case where the 
depositor’s signature was forged would be 
equally applicable fo checks where the 
amounts were raised, which differ from 
cases where indorsements are forged, 
concerning which, as is said by Mitchell 
J. in United Security Co. v. Bank, 185 
Pa. St. 601, ‘*On the settlement of his 
bank book and the return of his checks 
the depositor is not bound to examine 
the latter to see that the indorsements 
are correct; he may assume that the bank 
has ascertained their genuineness before 
paying.” 

In the case submitted, the amounts of 
the two checks were raised to $70 
and $80 and paid by the bank, after which 
the bank book was balanced three times, 
and the time between the first balancing 
when the forged checks were returned to 
the depositor and the notification to the 
bank of the forgery was three or four 
months. The question therefore is was 
the depositor’s duty of examination and 
return of rejected checks performed with- 
in a reasonable time? Probably not, for 
Judge Sterrett, speaking of the return of 
the two first forged checks in the Meyers’ 
case says: ‘‘If plaintiff’s duty to the bank 
had been performed at the proper time, the 
fact would have appeared that the bank 
had charged plaintiff, in his bank book, 
with the payment of two items ($300 and 














$200) for which no vouchers appeared” 
etc.; from which it may be inferred that 
the proper or reasonable time for examina- 
tion and rejection of bad checks is 
directly after the first balancing, before 
the book is again balanced. 

While it is not wise to be too certain 
as to the correctness of conclusions in mat- 
ters such as these, it seems reasonable to 
conclude, in view of the language of the 
Supreme Court of Pennsyivania in the 
Meyers case, that the customer in the 
case submitted, cannot claim the amount 
of the raised checks from his bank, be- 
cause he failed to perform his duty of ex- 
amining returned checks, and return- 
ing rejected ones, within a reasonable 





time 
Shipment of Currency to Bank on Eve 
of Failure. 
Right of shipper to recover full amount from bank’s 


estate. 








, Nebraska, July 1, 
Editor Banking Law Journal: 


1903. 


DEAR SIR:—Kindly give us your opinion on 
the following : 
Bank A has a check account in Bank B of a 
neighboring town. On a certain day Bank A 
has a credit balance of $35.00, and telephoned 
Bank B: “Send us $500.00 in currency by first 
Will send draft on Chicago in pay- 
As requested, Bank B shipped the cur- 
rency, Which reached Bank A about four o'clock 
P. M. same day. On following morning, before 
banking hours, Bank A is declared insolvent by 
State Examiner, and closed. 
for currency was not issued. 
Is not Bank B entitled to recover in full for 
currency regardless of whether or not assets of 
insolvent bank are sufficient to pay creditors ? 
Yours very truly, 
CASHIER. 


express. 
ment.” 


Draft in payment 


Bank B would be entitied to recover its 
$500 in full from the receiver of the in- 
solvent bank unless the money reached 
bank A before the close of banking hours 
on the last day it did business and was 
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mingled and used with its general cash, 
out of which payments were made, so 
that its identity was lost. This hardly 
seems probable in view of the fact that it 
was not received by bank A until 4 p. m. 
of its last business day. 

In Higgins v. Hayden, 53 Neb. 61, 
the court says: ‘‘ Where a bank remains 
open, holding itself out as ready to trans- 
act business, this is an implied represen- 
tation of solvency, and for it to receive 
a deposit when its insolvency is known to 
its officers is a fraud upon the depositor. 
The depositor may, therefore, at his elec- 
tion, rescind the contract of deposit and 
recover back the money or property, du/ 
he must do so before the deposit has become 
commingled with the general assets of the 
bank.” The deposit in this case was of 
a draft on another bank; not of cur- 
rency. 

In Wilson v. Coburn, 35 Neb. 530, the 
court holds: The fact that a bank is in- 
solvent within the knowledge of its offi- 
cers and receives the money of a deposi- 
tor under such circumstances which 
amount toa fraud upon him, is not of 
itself sufficient to entitle the latter to pre- 
ference from the funds of the bank in the 
hands of an assignee. He may follow 
his money while he can trace and dis- 
tinguish it, or the proceeds thereof, but 
not after it has passed into the hands of 
the assignee, mingled withthe other funds 
of the bank. 

In this last stated case, a depositor was 
denied a preference for a deposit made 
prior to assignment (the report does not 
show how lorg before) and the court 
cites with approval the New York case of 
In re North River Bank, 14 N. Y. Sup. 


261 where the petitioner was held not en- 
titled to preference although he deposit- 
ed his money on the forenoon of the day 
on which the bank closed its doors, on 
the assurance that it was solvent, upon 
the ground that it did not appear that the 
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money had not gone into the general funds 
of the bank and because it had failed 
to impress upon the funds in the hands 
of the receiver the character of a trust. 

In some states, the courts will allow 
preferential recovery even after mingling, 
on the theory that the deposit has gone 
to swell the assets of the bank, but that 
does not appear to be the Nebraska doc- 
trine, which holds the money lost, so far 
as preferential recovery is concerned, 
after it has been mingled with the other 
money of the bank. 

Bank B's right, therefore, to its $500 in 
full will probably depend on whether the 
money was mingled with other money of 
Bank A before that bank stopped busi- 
ness as above stated. As the express 
package did not reach bank A until four 
o’clock in the afternoon of its last busi- 
ness day, which must have been about 
(if not after) its closing time, the bank 
being stopped by the authorities, as insol- 
vent, before banking hours on the follow- 
ing morning, the facts probably are that 
the currency was not mingled and used 
with the other moneys of bank A, but was 
still separate and identifiable when the 
Examiner took possession, in which case, 
even under the Nebraska doctrine, bank 
B would be entitled to the full amount. 


Cuaranty of Iindorsements. 


PITTSBURGH, PA., July 3, 1903. 
Editor Banking Law Journal : 

DEAR SIR :—Wili you please tell me through 
the columns of your JOURNAL whether the 
words “ endorsements guaranteed ” incorporated 
in the regular endorsement stamp of a bank 
fully guarantee all prior endorsements. In other 
words, is a guarantee of this kind as good as 
that made by a special guarantee stamp of a 
bank. Yours very truly, D. C. W. 

We see no reason why the words ‘‘en- 
dorsements guaranteed,” as part of the 


regular endorsement of a bank, would 
not have equal effect as where the bank 
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stamped on a draft a special guaranty of 
indorsements. 


Post-Dated Cheek-— Presentment Be- 
fore Date. 








, NEBRASKA, June 26, 1903 
Editor Banking Law Journal: 

DEAR SIR :—A regular depositor draws 
check on his local bank, dating it at some fu- 
ture time. This check is presented for pay- 
ment to the bank on which it is drawn at a date 
prior to that which it bears. What is the duty 
of the bank toward such a check—the depositor 
having to his credit on open account a sum suffi- 
cient to pay it? 

If payment is refused, is protest necessary to 
charge endorsers? In short, does the date which 
the check bears, or its presentation, determine 
its maturity? 


his 


CASHIER. 


A bank to which is presented for pay- 
ment a post-dated check before the day 
of its date arrives should refuse to pay it. 
The check affords no authority to the 
bank to pay until the time of its date ar- 
rives. If payment is refused before its date, 
no protest is necessary to charge indorsers 
as the check has not been dishonored, 


Check Signature 
NEW YORK, July 8, 1903. 
Editor Banking Law Journal : 

Dear Sir :—A customer opens an account with 
the bank and places his name on the signature 
book, as showing style in which he will sign 
checks * Alfred J. Smith.” After several checks 
so signed have been honored, check is presented 
signed by customer, simply “Smith.” Should 
we pay the check, or send it back ? 7. 

If you are convinced that “Smith ’’ is 
your customer’s genuine signature, do not 
dishonor it, and he cannot repudiate it; 
at the same time, telephone or communi- 
cate with Smith not to do it again, unless 
or until he makes an arrangement with 
the bank to sign his checks in that way. 
The bank has a right to require that the 
signature to checks shall conform to the 
signature in its signature book. 
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BY RALPH C. H. CATTERALL, OF THE DEPARTMENT OF HISTORY, UNIVERSITY OF CHICAGO: 
THE UNIVERSITY OF CHICAGO PRESS, 1908, 


Very interesting and instructive is this work 
of Mr. Catterall which gives a complete history 
of the second Bank of the United States in its 
various aspects, including its relations to poli- 
tics and its operations as a commercial bank— 
an institution which played so important a _ part 
in the growth and development of the country 
in the nineteen years of its existence from Feb- 
ruary 1817 to March 1836. The bank’s system 
was that of a parent with branches in different 
sections of the country, the branches being com- 
petitors of local state banks, and as such crea- 
ting an opposition, not unlike that developed at 
the present day to the proposition for the estab- 
lishment of branch banks. Conditions then dif- 
fered from now in that at the present time the 
importent element of circulation consists of de- 
posits, against which checks are circulated, while 
in the earlier period, the circulation largely con- 
sisted in note issues of the banks. 

The history discloses that there was much of 
mismanagement, incompetency and even fraud 
in the early career of the institution and the 
parent bank had no adequate control of the 
operations of the branches. The first president 
was William Jones, formerly Secretary of the 
Navy and pro tempore of the Treasury. In two 
years, he nearly ruined the bank, resigning in 
January, 1819, being succeeded by Langdon 
Cheves, a man possessing decision and firmness ; 
and it was due to Cheves’ efforts that the wreck 
was saved. The profits of the first two years 
had been $1,100,000 and, after deducting these, 
the management had netted a loss during that 
period of $2,600,000 and the bank was ina most 
precarious condition. 

The methods adopted by Cheves were suc- 
cessful. The Southern and Western offices were 
immediately directed not to issue their notes while 
the bank itself ceased to purchase and collect ex- 
change on the South and West ; the balances due 
from state banks were attempted to be collect- 
ed; the government was requested to give the 
bank time to make transfers of public funds 
from the places where they were collected, to the 


places where they were to be disbursed and to 
allow debentures to be paid in the same cur- 
rency in which duties were paid; and finally, as 
a temporary relief of absolute necessity, the 
bank borrowed $2,000,000 in Europe, payable 
in three years. These measures rescued the in- 
stitution from immediate peril and Cheves then 
inaugurated a complete reform of its business 
methods and correction of all abuses for the 
purpose of restoring and afterwards retaining 
its capital. He determined that no dividends 
should be paid until the capital was once more 
intact. In order to make the funds perfectly 
safe, he strove for three principal ends: the re- 
duction of the active funds, a proper distribu- 
tion of capital to the branches, and the reten- 
tion of these capitals by the branches when once 
they had been assigned. While providing 
against dangers which threatened from the bank 
management, Cheves undertook to hold the 
state banks to a strict accountability. There 
was also a wholesale shaking up and removal 
of incompetent officers of branches and an at- 
tempt to bring criminals to punishment. Com- 
plete success crowned his various measures and 
on January 1, 1821, the capital was once more 
entire. Difficulties with the states and the state 
banks continued all through his administration. 
The currencies of the state banks were in a 
wretched condition. In April 1819, bank paper 
at New York ranged from par for New England 
notes to 75 per cent. discount for other notes; 
at Baltimore, in August 1819, New England 
notes were depreciated from 1 to 6 per cent., 
New York notes from par to 8 per cent., Penn- 
sylvania notes from par to 60 per cent., West- 
ern notes from ten to sixty per cent., and South- 
ern notes from I to 25 percent. In Tennessee, 
Kentucky, Ohio, Missouri, Illinois and Indiana, 
the relief system was established which hindered 
creditors from collecting their debts. The 
United States Bank would not take the notes 
of any but specie paying banks, it did not issue 
its own notes in any considerable quantity in 
the South and West and it forced specie-payirg 
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state banks to restrict their issues by frequent 
presentation of their notes for redemption. As 
aresult, people of these sections could secure 
no loans and were left totally without a sound 
currency. The entire population of the South 
and West blamed the bank for all their woes 
and reviled it as an oppressive and destructive 
monopoly. The bank had particular trouble in 
Georgia where the Planter’s Bank complaining 
that “this mammoth came here to destroy our 
very substance”’ refused longer to cash its 
notes, presented by the Bank of the United 
States, yielding at last, only at the end of a long 
course of litigation. As soon as Cheves felt 
himself justified in doing so by reason of having 
restored the bank to its first integrity, he re- 
signed, and was succeeded in January 1823 by 
Nicholas Biddle, a member of an old and dis- 
tinguished Philadelphia family, then 37 years of 
age. 

The Presidency of Mr. Biddle extended 
throughout the entire remaining period of the 
bank's existence. He is described as proving 
himself thoroughly conservative at first. His 
management during his entire presidency turned 
around two chief measures--collecting state bank 
balances and issuing the bank’s own notes, His 
plan was to increase the business of tne bank 
by an enlargement of note issue, by means of 
which the greater part of the discounts were 
necessarily made at that day. During Cheves’ 
administration, the note issue had been limited 
and the bank had been accustomed, when 
making discounts, to issue the notes of state 
banks instead of presenting them for collection. 
The result was undesirable, because the bank 
furnished little currency for the West and South ; 
a very necessary check upon the state banks 
was removed; the bank was deprived of the 
profits accruing from the circulation of notes ; 
and the adequate increase of discounts was ren- 
dered impossible. The note circulation at the 
beginning of Biddle’s presidency was only 
$4,432,000 ; in June 1825 it was $6,740,000 and 
in June 1826 $9,616,000. Meanwhile the opera- 


tions of the bank were enlarged in every other - 


item. By September 1825 private depcsits had 
increased between two and three million ; there 
was an equal increase in discounts on notes and 
domestic bills and a debt of $2,292,000 had 
been discharged. 

With the policy of issuing only the notes of 
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the branches, instead of the notes of state banks, 
went a plan for expanding the discounts and 
purchase of bills of domestic exchange in th: 
South and West, instead of by discounting on 
personal security there. Biddle 
successful in developing a plan by which the 
branches were controlled, under a closer super- 
vision, while at the same time allowed to en- 
gage freely in banking operations ; and among 
other means to secure this end, two assistant 
cashiers were appointed in 1826, one of whom 
supervised the business of the branches, making 
frequent trips of inspection,; the other taking 
charge of the suspended debt of the bank and 
of the bank's real estate. 

Biddle’s various measures resulted in dimin- 
ishing the amount of fraud which had been prac- 
ticed upon the bank, in securing better business 
methods and in making possible the adoption 
of a policy of expansion of the bank’s business. 
One of Biddle’s measures was the introduction 
of “ branch drafts” as a currency. They con- 
sisted of $5 and $to drafts drawn by the branches 
on the parent bank of Philadelphia, payable to 
some officer of the branch or his order, who 
then indorsed the drafts payable to bearer with 
the effect of transforming them into a circula- 
ting medium. The funds to pay these drafts 
were not forwarded in specie but were in the 
form of bills of exchange, bottomed on the crops, 
drawn on the Eastern offices or on New Orleans. 
An interesting chapter of the history is devoted 
to these branch drafts. 

The overation of the bank under Biddle earned 
it the hatred of competing state banks as it put 
an end to much of the business of the latter, 
and compelled them to loan at lowrr rates than 
would have been possible had the United States 
Bank been out of the field. It was part of Bid- 
dle’s plan to secure control of the entire busi- 
ness of the country in inland exchange. The 
bank therefore worked with this object in view 
and by 1832 had almost accomplished it. Com- 
petition in exchange was, of course, perfectly 
free but the Bank of the United States secured 
a virtual monopoly by offering to individuals 
advantages not furnished by other competitors— 
in other words, better rates. The bank had de- 
cided advantages over all other competitors. It 
had branches all over the United States, and 
therefore its machinery was much more suitable 
and adequate than that of any state bank, while 


was also very 





THE SECOND BANK OF THE UNITED STATES. 


ts large capital permitted it to deal in exchange 
far more extensively than other institutions. Not 
nly did the bank buy bills, but it sold drafts. 
In 1829 the amount of draft sales was $24,384,- 
232 and in 1832, $45,157,424. Besides selling 
ts own drafts, the bank collected drafts drawn 
by other institutions and individuals, making 
moderate charges for collecting. In October 
1831 the business of the bank had been too 
largely expanded in the Southwest and West 
and it became necessary to contract its business, 
and for this expansion Mr. Biddle is criticised. 
A good part of the book is taken up with the 
opposition to the renewal of the charter of the 
bank on the part of the Democracy; the strug- 
gle for the charter and attempt to procure Jack- 
son’s assent; the various charges made against 
the bank and the war made upon it; the con- 
traction and panic of 1833 and 1834; and the 
final defeat of the bank. Separate chapters 
deal with the branches and their administration ; 
the issues of the bank ; the bank, the state banks, 


REVIEW OF 


The New York State Library annual bulletin 
of legislation for the year 1902 has been received. 
It contains articles contributed from specialists 
in all parts of the country reviewing governors’ 
recommendations and the laws enacted on each 
important subject. 

T. L. Cole, of Washington, D. C., contributes 
an article on “Session Laws, Revisions and 
Constitutional Convention Publications.”” C. E. 
Merriam, of the University of Chicago, one on 
“State Government,” showing changes in cer- 
tain states in the executive organization and 
powers of the governor, in civil service, new 
boards and commissions, and the tendency 
toward centralization of administrative authority 
in some states. 

Robert H. Whitten, Sociology Librarian, 
University of the State of New York, in an ar- 
ticle upon “ Lawmaking and Elections,” tells of 
the creation of boards in Ohio and Louisiana for 
promoting uniform legislation, and of revisions, 
additions and changes of certain state constitu- 
tions; governors’ recommendations in New 
Jersey and Virginia for election of United States 
senators by direct vote of the people, and edop- 
tion by the Kentucky legislature of a resolution 
similar to that adopted by 12 other states in 
1901, petitioning Congress to call a convention 
to propose an amendment to the United States 
constitution providing for the election of sena- 
tors by popular vote. 

Mr. Whitten reviews negro suffrage qualifi- 
cations in Virginia, corrupt practices acts in 
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the currency; and the bank as a government 
agency. 

In this work of 477 pages with numerous 
documents appended, a bibliography and a full 
index, a detailed account is given of this great 
bank, its administrative policies, the nature of 
its operations and its effect on the welfare of the 
people and the government. Itis not only intensely 
interesting as affording an insight into business 
conditions as they existed in the early part of 
the last century, but valuable in unlocking a 
storehouse of information by which an instruc- 
tive comparison can be made between bank- 
ing methods and business conditions as they 
then existed and methods and conditions at 
the present day; a comparison which cannot 
fail to impress upon the mind that modern 
methods, based on the experiences of the past, 
result not only in greater safety and freedom 
from losses to the banking interests, but in 
better facilities to the people of the country. 


LEGISLATION. 


different states, primary election laws, enrol- 
ment, party organization, ballots, and other sub- 
jects connected with the election, laws as vari- 
ously enacted. 

Crimes and Offenses is the subject of the 
article by Samuel J. Barrows, U. S. Commis- 
sioner International Prison Commission, showing 
many changes in criminal law; and George Mc- 
Laughlin, secretary New York State Commis- 
sion of Prisons, shows the tendency in the direc- 
tion of extending and perfecting the laws rela- 
ting to probation and parole. 

“ Property”’ is the subject of H. Starr Gid- 
dings, editor Columbia Law Review, and “Liens 
and Mortgages” that of Louis Boisot of Chicago. 

The year’s legislation upon “ Negotiable In- 
struments, contracts and other obligations ”’ is 
reviewed by Frank B. Gilbert, of Albany; 
“Insolvency, Estates and Guardianship” by 
W. B. Bell, of the Columbia Law Review; 
“ The Family,” by Amasa M. Eaton, President 
of state boards for promoting uniform legisla- 
tion; “ Corporations,” Frederic J. Stimson, of 
Boston; “State Finance,” A. M. Sakolski, 
Johns Hopkins University ; “ Taxation,” Frank 
A. Fetter, Ph. D. Cornell University; “ Inheri- 
tance Tax,”” Max West, Ph. D. Richmond Hill, 
N. Y.; “ Banking,’ William A. Scott, Ph. D. 
University of Wisconsin. 

Many other subjects of legislation are treated 
by eminent specialists, embracing the whole 
field of administrative law. 
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RECENT BANKERS’ CONVENTIONS. 


FLORIDA. 


The annual convention of the Florida Bank- 
ers’ Association was held at Jacksonville, June 
1oth. In addition to the routine business the 
financial situation was discussed. The officers 
elected for the ensuing year were: President, J. 
T. Dismukes, St. Augustine; Secretary and 
Treasurer, J. D. Baker, Jacksonville. 


GEORGIA. 

The twelfth annual convention of the Georgia 
Bankers’ Association was held at Atlanta, June 
17th and 18th, A feature of the convention 
was the address of William B. Ridgely, Comp- 
troller of the Currency, who discussed at 
length the subject of improvements in our bank- 
ing and currency system. 

The Executive Council reported a good pros- 
pect of passage, at the coming session of the 
legislature, of a bill abolishing days of grace, 
and possibly of the Negotiable Instruments 
Law, which is also pending. As the last named 
law is‘alengthy bill which the legislature will 
probably take time to consider, it was thought 
best by those in charge of the matter to introduce 
a separate bill for the repeal of days of grace. 

The Convention tabled a resolution for the 
appointment of a committee to investigate the 
plan of issuing bankers’ money orders now in 
use in several of the States. 

The new officers are: President, S B. Brown, 
Albany; First Vice-President, M. S. Bell, Mill- 
edgeville; Secretary, L. P. Hillyer, Macon; Treas- 
urer, George H. Plant, Macon. 


MAINE. 


The annual banquet of the Bankers’ Associa- 
tion of Maine was held at Poland Springs on 
June roth. Currency reform was discussed by 
F. B. Sears of the National Shawmut of Boston. 
John M. Gould of Portland gave many reminis- 
cences of early banking in the state and des- 
cribed some of the old banking institutions of 
Portland. The officers elected were: President, 
W. D. Mussenden, of Bath; Vice-President, E. 


G, Wyman, Bangor; Secretary, John R. Gould, 
Augusta; Treasurer G. A. Safford, Hallowell. 


MICHIGAN. 


The fifteenth annual convention of the Michi- 
gan Bankers’ Association was held at Point 
aux Barques, Michigan, June 17th and 18th. 

The main topic before the convention was 
taxation which was the subject of an exhaust- 
ive address by President George B. Morley. He 
concluded his remarks with a protest against 
allowing to remain on the statute books, with- 
out utmost efforts to prevent it, a tax law that it 
is impossible to enforce and that creates a con- 
dition which breeds a lessened respect for law 
among the people at large and, unless changed, 
may eventually force the bankers of Michigan 
to become unwilling participators in a general 
evasion, if not violation of law. 

Hon. A. F. Freeman, Member of the Board 
of State Tax Commissioners, also spoke upon 
the tax laws and of the efforts of the Commis- 
sion in the last few years, to bring about a 
needed reform which will result in equal and 
just taxation. Mr. Freeman's address was fol- 
lowed by a general discussion of the tax ques- 
tion on the part of many of the members. 

The subject of express company money orders 
was also discussed and it was shown that the 
bankers of Muskegon had refused, for the last 
three years, to receive these orders. It was 
demonstrated that if the banks in every place 
who continued to pay these express orders 
would take the same stand, the competition of 
the express companies in a field which belongs 
to the bankers would be done away with. 

A committee of five was appointed to confer 
with similar committees of other state associa- 
tions regarding currency reform. This subject 
was discussed at the banquet by Hon. Chas. N. 
Fowler of New Jersey and Hon. W. N. Crapo 
of Michigan. 

Detroit was selected as the next meeting 
place of the Association. 

Officers: President, William Livingstone, 
Detroit; First Vice-President, Orrin Bump, Bay 
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City; Treasurer, H. V. C, Hart, Adrian; Secre- 
tary, Fred. E. Farnsworth, Detroit. 


NORTH CAROLINA. 


The seventh annual convention of the North 
Carolina Bankers’ Association was held at 
Wrightsville Beach, June 23d and 24th. The 
President, George W. Montcastle, in his annual 
address spoke of the efforts which had been 
made to repeal the law allowing three days of 
grace, which lacked sufficient support to be suc- 
cessful. He spoke of the prosperity which now 
prevails in North Carolina. Caldwell Hardy, 
President of the American Bankers’ Association, 
spoke upon the subject of organization among 
banks and the benefits incident thereto. W. L. 
Parsons, of Pee Dee, and J. Elwood Cox, of High 
Point, spoke upon “ Competition Among Banks.” 
T. W. Dewey, of Newbern, and L. L. Jenkins, 
of Gastonia, discussed ‘‘ Exchange and Collec- 
tions,” and S P. Peace, of Oxford, spoke upon 
The work of the 
North Carolina Corporation Commission was 
summed up by Frank McNeill, of Raleigh, 


“ A Southern Depository.” 


Chairman of the Commission, and L. H. Battle, 
of Greensboro, discussed the duty of the bank 


and its depositors to each other. 

The officers elected President, L. H. 
Battle, Greensboro; Vice-President, F. H. Fries, 
Winston-Salem; Secretary and Treasurer, C. 
N. Evans, Charlotte. 


are: 


TENNESSEE. 

The thirteenth annual convention of the Ten- 
nessee Bankers’ Association was held at Chatta- 
nooga June 22 and 23d. Charles O. Austin, 
Vice-President of the National Bank of North 
America, Chicago, made an address upon the 
subject of * Fidelity Insurance,” and there was 
a lengthy discussion by various members upon 
the subject. W. O. Jones, of the National Park 
Bank, of New York, also made an interesting 
address, in which he alluded to the intelligent 
and persistent work in behalf of sound currency 
of a prominent bank president of Chattanooga 
in 1896 during the time that the integrity of our 
monetary system was assailed. T. R. Preston, 
of Chattanooga, spoke on state banks and state 
legislation, and S. H. Orr, of Nashville, on trust 
companies. 

An interesting feature of the second day’s pro- 
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ceedings was an address on “Bank Money 
Orders” by Rollin P. Grant, Cashier of the New 
York National Exchange Bank. F. A. Pattie, 
of Winchester, discussed the “‘ Country Banker.” 

The following resolution indorsing the Aldrich 
Bill was adopted : 


Be it resolved by the Tennessee Bankers’ 
Association in convention assembled, that the 
measure introduced at the last session of Con- 
gress, known as the Aldrich Bill, which will 
likely be considered at a call session, has the 
unanimous indorsement of this body. It is a 
question so vital that it is above mere party 
policy, and we respectfully petition each senator 
and congressman from this state to support it on 
its consideration regardless of party affiliation. 
The secretary is instructed to appropriately pre- 
sent to each of the representatives a copy of this 
resolution. 


_The following resolution regarding redemp- 
tion of mutilated currency was also adopted : 


The Tennessee Bankers’ Association hereby 
extends its commendation of the movement re- 
cently begun by Hon. J. W. Gaines, Congress- 
man from the sixth district of Tennessee, to 
have the dirty, worn and mutilated currency re- 
deemed without cost to the banks. The success 
of the movement will result in the banks offer- 
ing to its customers only clean money, instead 
of that in circulation now throughout the coun- 
try, except at points having a Sub-treasury and 
free redemption. Congressman Gaines will be 
appropriately advised of the action of this con- 
vention by its secretary. 

The new officers are: President, W. A. Sadd, 
Chattanooga; Secretary, Samuel H. Orr, Nash- 
ville; Treasurer, I. B. Tigrett, Jackson. 


VIRGINIA. 


The tenth annual convention of the Virginia 
Bankers’ Association was held at Lynchburg on 
June 18th and 19th. President O. J. Sands, in 
his annual address, said the past year had been 
a prosperous one, still the banks had felt more 
keenly than for some years the inadequacy of 
our financial system on account of its want of 
flexibility to meet the demands of customers at 
certain seasons. Our currency system was es- 
tablished forty years ago and it is not the cur- 
rency system needed to meet the changed con- 
ditions of this day. Our present bond-secured 
circulation has, however, proved such a sound 
system that to disregard it and return to any 
general system of asset currency seems an ex- 
periment that the country is not ready to make. 
Mr. Sands suggested that if the present tax on 
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circulation is withdrawn, thereby giving the 
banks some profit in circulation, there will be 
an immense increase in our bond-secured circu- 
lation. The greenbacks should be retired by 
the issuance of a low rate bond. Banks should 
then be permitted to deposit government bonds 
to secure government deposits without interest 
and be required to pay a small interest to the 
Government on government deposits secured by 
other government bonds; the Secretary of the 
Treasury depositing public moneys received 
from all sources in such depositaries as give 
satisfactory security. The provision for retire- 
ment of only $3,000,000 a month should be re- 
pealed or changed so as to permit a larger 
amount of circulation to be retired when not 
needed; and some provision should be made for 
the issuing of a small amount of emergency cir- 
culation secured by deposits of approved securi- 
ties with Clearing House boards under govern- 
mental authority, which emergency circulation 
should be taxed so highas to make it available 
only in times of great need Mr. Sands said if 
these changes could be made we would, with- 
out departing violently from our present system, 
so improve and enlarge its operation as to make it 
meet the needs of the country for a number of 
years to come. 

The Committee on Financial Legislation 
unanimously reported the following expression of 
their views: 


“We believe that an asset currency supple- 
menting the present national bank currency, 
properly safeguarded with adequate provisions 
for redemption, and a guarantee fund in the 
hands of the Government, provided for by an 
annual tax on circulation, is sound in principle 


THE IRVING 


The Irving National Bank took possession of 
their new quarters, the Irving Building, at the 
corner of Chambers and Hudson Streets, on 
July 1st. In commemoration of the event, the 
bank has issued a handsome folder, giving 
briefly a history of the institution from the time 
of its organization in 1851, when Washington 
Irving was at the height of his fame, and his 
name was adopted as the title of the institution. 
This folder is embellished by a portrait of Wash- 
ington Irving, and by illustrations of Rip Van 
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and the only correct solution of the currency 
problem.” 


This report was received and ordered to be 
spread upon the minutes. 

The Torrens system of land registration re- 
ceived considerable attention from the Associa- 
tion. Thissysiem has already been adopted in 
Illinois, California, Massachusetts, Minnesota, 
Oregon, Colorado, and is now before the genera! 
assembly of Virginia Hon. Eugene C. Massie of 
the Richmond bar who prepared the bill before 
the legislature, made an exte -ded address upon 
the subject. The great object of the system is 
to facilitate the transfer of title to land. It 
clears titles, it registers titles and it renders the 
transfers of titles certain, quick and cheap. It 
thus adds to the commercial value of real estate 
and makes it more available as collateral secu- 
rity for loans. A resolution was adopted favor- 
ing the system. 

There is a peculiar law in Virginia known as 
the Supply Lien Law which gives the creditor 
selling supplies to a mining or manufacturing 
company a preferential lien for his claim, and 
the effect of which is to make it dangerous for 
the banks to loan money to mining or manufac- 
turing corporations and to deprive these cor- 
porations of banking credit. An amendment is 
now pending before the legislature to do away 
with the obnoxious features of the present law. 

A resolution for the adoption of a system of 
issuance of bank money ord:rs was referred to 
the executive committee with power to act. 

The officers are: President, H. L. Schmelz, 
Hampton ; Secretary, N. P. Gatling, Lynchburg ; 
Treasurer, H. A. Williams, Richmond. 
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Winkle. the character that Irving immortalized, 
as well as Diedrich Knickerbocker; the folder 
also contains a fine engraving of ‘ Sunnyside,” 
Washington Irving’s old home, and of ‘* Sunny- 
side,” the Irving National Bank’s new home. 
A standing and general invitation is extended 
by the officers and directors of the Irving Na- 
tional Bank to an inspection of its new banking 
rooms and the modern facilities afforded for the 
transaction of all branches of the banking busi- 
ness, 
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In the closing month of the fiscal year, 1903, 
59 national banking associations were organized, 
with aggregate capital of $4,615,000; of which 
28, with total capital of $655,000, were of the 
class authorized by the act of March 14, 1900— 
that is, wits minimum capital of $25,000. Thirty- 
two of the banks organized in the month were 
incorporated with capital stock ranging from 
$50,000, the minimum amount authorized by 
the act of 1864, to a maximum of $800,000, the 
total capital of this class being $3,960,000. 
Further subdividing the organizations, it is 
shown that 4 were conversions of State institu- 
tions, 24 reorganizations of State and private 
banks liquidated for the purpose, and the remain- 
der, 30, were banks of primary organization. 

During the fiscal year ended June 30, 1903, 
there were organized 537 national banking asso- 
ciations, with aggregate capital of $33,696,500; 
of which 310, with capital of $17,295,500, were 
banks of primary organization; 172, vvith capital 
of $13,530,000, reorganizations of State and 
private banks, and 55, with capital of $2,871,000, 
conversions of State banks, effected under the 
previsions of section 5154 of the Revised 
Statutes of the United States. Of the total 
number of crganizations for the year, 339, with 
total capital of $8,771,500, were banks of the 
class authorized by the act of 1900, the average 
capital being but slightly in excess of $25,000. 

Organizations of banks effected since the pas- 
sage of the currency act of 1900 number 1,598, 
with authorized capital of $96,045,500; and 
those under the act mentioned number 1,041, 
with aggregate capital of $27,175,500. Banks 
chartered with authorized capital of $50,000 or 
more number 557, with capital of $68,870,000. 
About 44 per cent. of the banks organized since 
March 14, 1900, were conversions of State banks 
or reorganizations of State and private banks 
liquidated for the purpose. Bonds deposited by 
banks organized in this period aggregate 
$23,007,850—less than one-fourth of the au- 
thorized capital stock. 

In both number and capital the Middle West- 
ern States lead all other geographical divisions 
of the country ia organization of banks during 
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the past 3 years, namely, 493 and $29.751,000, 
respectively. In the Southern States 383 banks, 
with capital of $19,065,500, were organized, and 
of the number 178 were organized in the State 
of Texas. The Western States follow in num- 
ber of organizations, namely, 343, with total 
capital of $11,085,000. While the number of 
banks organized in the Eastern States was but 
297, their authorized capital stock aggregated 
$25,799,000. Pennsylvania leads all States in 
this section, with 186 banks and $16,212,000 
capital, followed by New York, with 58 banks 
and $6,870,000 capital. In New Jersey and 
Maryland there were organized 26 and 22 banks, 
respectively. Four associations were chartered 
in Delaware and 1 in the District of Columbia 
In the New England States charters have been 
issued to 19 banks, with aggregate capital of 
$3.900,000, of which 6 were located in Mass- 
achusetts, 5 in Maine, 3 each in New Hampshire 
and Connecticut, and 1 each in Vermont and 
Rhode Island. Of the 60 banks organized in 
the Pacific States division, 23 were chartered in 
California, 11 in Idaho, gin Oregon, 8 in Wash- 
ington, 6in Arizona, and 3 in Utah. Organiza- 
tions in the new possessions are confined to I 
bank, with capital of $100,000, in l’orto Rico, 
and 2, with aggregate capital of $525,090, in 
Hawaii. 

On March 14. 1900, there were in active opera- 
tion 3.617 national banks, with authorized capital 
stock of $616,308,095, and bonds on deposit as 
security for circulation of $244,611,570. By June 
30, 1902, the number of banks had increased 
to 4,546, and the authorized capital stock to 
$684,061,695, a net increase of banks and capital 
of 929 and $67,753,600, respectively. At the 
close of the current fiscal year there were in 
active operation 5,005 banks, with authorized 
capital of $754,776,695, an increase in number 
and capital since March 14, 1900, of 1,388, and 
$1 38,468,600, respectively. During this period 
bonds deposited as security for circulation in- 
creased in the sum of $130,735,700, and circula- 
tion outstanding to the extent of $159,267,920. 
Of the present outstanding issues of $41 3,670,650, 
the bond secured notes aggregate $372 295,408, 
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the balance, $41,375,242, being covered by de- 
posits of lawful money. 

During the year ended June 30, 1902, three 
national banks with aggregate capital of $550,000 
were placed in charge of receivers, and sixty- 
eight, with capital of $21,615,000, in voluntary 
liquidation. Of the latter number, seven, with 
capital of $965,000, were associations whose cor- 
porate existence expired by limitation, five of 
which, however, were reorganized under differ- 
ent titles. The net loss by liquidations, there- 
fore, was sixty-three. 

In the year ended June 30, 1903, five national 
banks, with aggregate capital of $725,000, were 
placed in charge of receivers, and seventy-two, 
with capital of $18,235,000, went into voluntary 
liquidation. Included in the liquidations are 
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twenty-five banks with capital of $4,075,000, the 
corporate existence of which expired by limita- 
tion, and sixteen of this number were reorgan- 
ized under other titles, resulting in a net loss by 
liquidations of 56. 

During the existence of the national banking 
system 6,862 national banks have been organ- 
ized, of which 5,005, or 72.9 per cent., are in 
active operation. Receivers were appointed for 
392 banks, which is only 5.7 per cent. of the 
total number organized. There were 1,465 na- 
tional banks closed by action of shareholders in 
conformity with the provisions of section 5220 
of the Revised Statutes, or terminated by expira- 
tion of corporate existence. Banks liquidated 
represent 21.4 per cent. of the total number 
organized. 


ROBERT WARDROP. 


PRESIDENT OF THE PEOPLE'S 

The law of compensation affords few more 
noteworthy examples of apt fruition than is seen 
in the recent election of Robert Wardrop to the 
Presidency of the People’s National Bank, of 
Pittsburgh. Mr. Wardrop succeeds in the office 
the late A. E. W. Painter, one of the very highest 
types of cultured business men, and who was 
the bank's chief executive for many years. 

Mr. Wardrop began his banking career at the 
bottom round of the ladder, having entered the 
banking house of Ira B. McVay & Co. as mes- 
senger in 1869. Among his associates there 
was Charles B. McVay, who has since risen to 
the Presidency of one of Pittsburgh's great finan- 
cial corporations, the Pittsburgh Trust Company, 
and who now bears cheerful testimony to the 
fact that the upright, industrious boy who served 


in his every action. 

In 1874 Mr. Wardrop became paying teller of 
the Tradesmen’s National Bank, which position 
he resigned in 1877 to become the Treasurer of 
the Pennsylvania Lead Company. In 1891 he 


THE Bank Commissioner of Wisconsin is 
taking steps to execute the new banking law of 
that state, a synopsis of which we publish else- 
where in this number, which compels private 
bankers to incorporate as state banks if they 


NATIONAL BANK, OF PITTSBURGH. 


returned to the Tradesmen’s National Bank as 
Cashier, and held the office until 1899, when he 
became Vice-President and Cashier of the Peo- 
ple’s National Bank. Since that time the bank 


- has more than doubled its deposits, has added 


$250,000 to its earned surplus, besides raising 
the dividend rate from 8 to 12 per cent., and has 
so extended its influence and acquaintance that 
it is one of the best known banks in the Middle 
West. 

A strong element in the success of the insti- 
tution has been the harmonious working of its 
executive heads, Mr. Painter and Mr. Wardrop 
dividing the duties so nicely and so amicably as 
to make the strength of the team a common re- 
mark in banking circles. 

It will be seen that Mr. Wardrop assumes the 
entire direction of the bank’s affairs equipped 
with a thorough practical training and experi- 
ence and a knowledge of affairs which can come 
only from intimate association with the best 
people of his sphere. 


wish to continue business. It is said that about 
144 private bankers are affected. There are 
now 207 state banks in Wisconsin and if all the 
private banks should incorporate it would 
run the number of state banks up to about 350. 





THE EUCLID-PARK NATIONAL, BANK. 


THE 

One of the most successful mergers that has 
taken place anywhere in the country is that of 
the Euclid Avenue National Bank and the Park 
National Bank, of Cleveland. The name of the 
consolidated institution, the Euclid-Park National 
Bank, retains the identity of both banks and does 
not confuse anyone. 

On July 1st the consolidated institution began 
business in the new and elegant quarters recently 
fitted up for the Park National, just as if nothing 
had occurred, with deposits of over $10,000,000, 
capital $1,500,000, and surplus $500,000, which 
figures make it the largest national bank in the 
State of Ohio. 

The official staff is composed of all the officers 
who were connected with both the old banks. 
They are: H. A. Bishop, President; S. L. Sev- 
erance, Vice-President; John Sherwin, Vice- 
President and executive officer; Kaufman Hays, 
Vice-President; R. A. Harman, Vice-President ; 
Chas E. Farnsworth, Cashier; F. J. Wood- 
worth, Assistant Cashier. 

H. A. Bishop, the president, was formerly 


THE “ Commercial West” calls attention to 
the failure of two private banks in Southern 
Minnesota and suggests the need in that state 
of a law subjecting private banks to the in- 
spection of the public examiner, or of a law such 
as recently enacted in Wisconsin, requiring 
private banks to be converted into state or na- 
tional banks or going out of business. There 
seems to be no doubt that the identifying of 
banks with government supervision adds _large- 
ly to the confidence of the public in their stabil- 
ity, and legislation providing for the inspection 
of banks by public officers is gradually being 
extended to new places with beneficial results 
both to the banks examined and to the public. 


By invitation of the Bankers’ Club of Mil- 
waukee, the ninth annual convention of the 
Wisconsin Bankers’ Association will be held 
in Milwaukee on Wednesday and Thursday, 
August 5th and 6th, with headquarters at the 
Hotel Pfister. 


EUCLID-PARK NATIONAL 


BANK, 


president of the Park. S. L. Severance, the first 
vice-president, was formerly president of the 
Euclid Avenue. John Sherwin, who is vice- 
president and executive officer, was formerly 
cashier of the Park. Kaufman Hays, vice- 
president, was vice-president of the Euclid Ave- 
nue. R. A. Harman, vice-president, was vice- 
president of the Park. Chas. E. Farnsworth, 
the cashier, was formerly cashier of the Euclid 
Avenue; and F. J. Woodworth, the assistant 
cashier, was formerly assistant cashier of the 
Park. 

The directorate is composed of the same body 
of influential bankers and business men that 
constituted the directors of both former institu- 
tions. They are: Charles E. Adams, Horace 
E. Andrews, Horace A. Bishop, William F. 
Carr, H. E. Hackenberg, E. V. Hale, R. A. 
Harman, S. F. Haserot, H. R. Hatch, Kaufman 
Hays, F. F. Hickox, George W. Kinney, M. A. 
Marks, Nelson Moses, Benjamin Rose, L. H. 
Severance, S. L. Severance, H. A. Sherwin, 
John Sherwin, Windsor T. White. 


THE Board of Directors of the Oriental Bank 
on June 24, declared a dividend of 5 per cent. 
payable July 1st. This is the one hundredth 
consecutive semi-annual dividend. The capi- 
tal stock was increased $150,000, payable July 
Ist, making the capital $750,000 and the sur- 
plus over $1,000,000. 


THE thirteenth annual convention of the Ohio 
Bankers’ Association will be held at the Great 
Southern Hotel, Columbus, Ohio, Wednesday 
and Thursday, September 23d and 24th. 


THE New York National Exchange Bank has 
perfected a system of money orders by which 
money can be transmitted to any point in the 
United States for a small fee. The cost of a 
money order for $10 or less is only 5 cents; 
$40 and less than $60, 10 cents; $60 and less 
than $80, 20 cents; $80 and less than $100, 2 
cents. Orders so issued by the bank are good 
in any part of the country. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending July 12, 1902, and July 11, 1903, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


Banks. Loans, Loans, | Deposits, f Deposits, Per Cent. of 
1902. 1903. 1902. 1903. Inc. Dee. 


Bank of N. Y., N. B. A....|$ 18,200,000 |$ 16,906,000 | |$ 18,013,000 $ 15,225,000! .... 
Bank of the Manhattan Co. | 23.365,000 | 19,681,000|| 27,034,000] 23,257,000 

Merchants’ National 13,475,400 | 12,026,900 15,851,000} 13,673,200 | 
Mechanics’ National 12,858,000 | 12,876,000 | | 13.426,000|} 12,558,000] ... 
Bank of America 19,970,900 | 20,190,500 | | 22,653,200| 21,879,200| .... 
Phenix National | §,762,000 | 4,447,000 | | 6,049,000} 4,215,000 | 
National City | 126,506,000 | 130,340,900|| 112,791,000} 115,922,000 | 


24,274,500 24,756,500 | | 24,362,600 | 24,167,000) .... 
Merchants’ Exch. Nat 4,637,000 | 4,989,400 5,258,100 5.312.900 | 
Gallatin Nat | 8,691,800 7,388,700 | | 6,628,900}  4.784,900 
2,021,100 | _ 1,959.700 | | 2,352,000 2,578,800 | 
3,377,000 | — 3.903,000 | | 3:733,000 | 3,913,000 
1,227,800 2,308, 500 | | 1,177,200} 1,780,100 
4,950,000 5,004,900 5,130,600 | : 
29,278,000 755; 23,224,000} 20,912,000} .... 
70,942,200 | ,609, 62,065.900| 59,124,90C| .. 
14.334,100 | ,102, 15,400,400 19,616,800 
3,248,300 | 3,41, 3.917,600| 3919,700| . 
6,040,400 | , 6,012,500} 5,927,800] .... 
2,017,200 | 2,625,600} 2,503,000 
16,638,800 | 15,795,5 961, 11,973,200 | 
47,196,300 5 
Irving National | 5,234,000 
National Citizens’ | 6,054,400 
2,818,500 
6,084,900 | 
3,845,600 
Corn Exchange | 25,513,000 | 
Oriental 1,847,000 | 
Imp. & Traders’ Nat 24,020,000 
National Park | 51,319,200 | 
1,180,000 | 
21,905,600 
11,07 3,000 | 
9,532,000 | 
77,399,900 | 
5.452,300 | 
Bowery 2,800,00¢ 
N. Y. Co. National | 3,897,100 
German-American 3,419,100 | 
Chase National 41,547,200 | 
Fifth Avenue 
German Exchange 























10,846,300} ... 
7.G44,900) .... 
2.446,700| ... 
Bank of Metropolis 384, 201, 972, | 9,521,000 | 

West Side Bank 836, 171, 047, 3.447,000 | a) 
Seaboard National O41, ,256, 379. 13,120,000] .... 
First National, Brooklyn. .. ,149, .416, 4,713,000 | 
Liberty National ,221,7 10,161,200 7,131,500| 8,954,200 | 

N. Y. Produce Exchange... | . 4,226,600 3,949,800| 4,126,700) 4.4]|..-- 
New Amsterdam Nat 355, | 6,238,100 | | 8,195,400} 6,590,500) .... | 
Astor National ,040, 4,704,000 | | 4,055,000} 4,782,000 | 
Western Nat. B’k of the U.S.| 40,142,900 | 56,083,500 | 47,590,000} 56,827,500 | 











Totals $8y0.230,400 $909, 529,000 $927,161,500 '$892,143,300 | 








+ United States Deposits included, $37,274,500. 





